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 ` 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR COWLITZ COUNTY 

MILLENNIUM BULK TERMINALS 
LONGVIEW, LLC, 

Plaintiff, 

v. 

WASHINGTON STATE DEPARTMENT 
OF ECOLOGY, and MAIA BELLON, 
Ecology Director, 

Defendants. 

Case No.  

PETITION FOR REVIEW, COMPLAINT 
AND REQUEST FOR JURY TRIAL 

I.  INTRODUCTION 

1. The U.S. and Washington State Constitutions guarantee all citizens the right to 

expect that their government will treat them fairly and in accordance with “the rule of law.”  Our 

society “is governed by rules, not individuals,” and all property owners are entitled to have 

permit applications processed by neutral and objective decision-makers. 

2. Millennium Bulk Terminals Longview, LLC (“Millennium” or the “Company”) 

was denied that basic right.  Millennium applied to the Washington State Department of Ecology 

(“Ecology”) for a certification to construct and operate a Coal Export Terminal (“CET” or 

“Project”) under Clean Water Act (“CWA”) section 401, 33 U.S.C. § 1341.  Admittedly, coal (as 

a commodity) is out of political favor with some in Washington State, including Washington’s 

Governor, who has banked his political career on fighting climate change, and an Ecology 
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Director who has publicly disparaged Millennium’s proposal to export coal to the Far East and 

who continues to lobby against the Project.  Although Millennium was entitled to the same fair 

and equitable treatment as any applicant, Ecology, under the direction of Director Maia Bellon, 

provided Millennium with a unique and unfair process, driven by political considerations.  After 

running Millennium through regulatory hoops for many years, Ecology suddenly denied 

Millennium’s certification application “with prejudice” (something that it has never done before) 

and did so (1) by invoking improper criteria under the State Environmental Policy Act 

(“SEPA”); and (2) without any notice to Millennium of Ecology’s intent to apply SEPA or 

opportunity for Millennium to provide mitigation addressing Ecology’s SEPA concerns.  

3. Millennium brings this case to challenge the legally improper and unconstitutional 

manner in which Director Bellon and her Department treated Millennium’s application for a 

CWA section 401 certification, a key state approval necessary for Project authorization.    

4. Rather than applying its standard procedure for handling CWA section 401 

applications, Director Bellon instructed Ecology staff to depart from decades of agency practice 

and to treat Millennium’s certification application in a uniquely unfavorable and punitive 

manner.   

5. Instead of answering the single question that Congress authorized Ecology to 

answer under CWA section 401—whether discharges caused by the construction and operation 

of Millennium’s proposed Project would violate applicable state water quality standards—

Ecology decided for the first time in its history to answer a different question altogether.  

Ecology decided instead to use SEPA to deny the certification “with prejudice” to, in effect, veto 

the Project using non-water-quality factors that are prohibited from consideration under CWA 

section 401(a)(1). 

6. Even more fundamentally, Ecology and its Director denied Millennium’s water 

quality certification without providing Millennium with any notice of its intent to use SEPA to 

permanently deny the certification, much less any opportunity to discuss its findings or 
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opportunities for mitigation.    

7. Ecology spent $15 million of Millennium’s money and six long years in 

producing a 13,600-page Environmental Impact Statement (“EIS”), which unequivocally 

concluded that the Project would result in no significant environmental effect on water quality, 

fish, wetlands or aquatic resources, and that any potential impacts could be fully mitigated.  But 

rather than relying on those water quality findings to answer the water quality compliance 

question posed by CWA section 401, Ecology used conclusions from the EIS about air emissions 

from trains, other interstate rail induced effects, and effects from increased vessel traffic on the 

Columbia River to summarily deny the certification.  

8. Instead of giving Millennium the fundamental procedural and substantive process 

it was due, Ecology cherry-picked non-water-quality effects found in the EIS as a pretext to veto 

the water quality certification—and the Project—altogether.  Ecology vetoed the Project even 

though it is well established in this state that SEPA may not be used “to block the construction of 

projects, merely because they are unpopular.”  Parkridge v. City of Seattle, 89 Wn.2d 454, 573 

P.2d 359, 366 (1978). 

9. Millennium now petitions this Court under the State Administrative Procedure 

Act (“APA”), RCW 34.05, to review and invalidate Ecology’s Denial Order (also referred to 

herein as the “Denial”), which is attached hereto as Exhibit A. (In the Matter of Denying Section 

401 Water Quality Certification, Order #15417- Corps Reference #NWS-2010-1225 (Sept. 26, 

2017).)  Millennium also petitions this Court to review a decision by the Pollution Control 

Hearings Board (“Board”) improperly upholding that Denial, attached hereto as Exhibit B.  

(PCHB No. 17-090, Order On Summary Judgment.)   

10. Millennium also petitions the Court to declare and adjudge under 42 U.S.C. 

§ 1983 and RCW 64.40 that Ecology and Director Bellon violated state and federal law and the 

U.S. and Washington State Constitutions by intentionally misapplying the CWA and SEPA to 

deprive Millennium of its rights, privileges and immunities.  Congress cabined Ecology’s 
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discretion under section 401(a)(1) to deny a certification—much less deny one “with 

prejudice”—by requiring Ecology to consider only those factors explicitly enumerated under 

CWA section 401(a)(1) in deciding whether to certify a project.  Instead of applying those 

statutorily prescriptive factors as it has uniformly done throughout its 45-year history, Ecology 

here decided instead to “color outside the lines” by using SEPA to deny Millennium’s water 

quality certification.  Ecology decided to use SEPA in this manner even though water quality 

certifications are themselves exempt from SEPA through a rule promulgated by Ecology under 

WAC 197-11-800(a).  

11. Even more egregiously, Ecology used this sui generis process without providing 

the Company notice of its intent to use SEPA in the CWA process, or any opportunity to 

demonstrate that the alleged unavoidable and significant adverse impacts identified in Ecology’s 

EIS could be mitigated.   

12. Through this action, Millennium asks this Court to redress the injuries 

Millennium has suffered as a result of Defendants’ animus towards the Project and their intent to 

deprive Millennium of its most fundamental rights implicit in the concept of “ordered liberty.”  

Maytown Sand & Gravel, LLC v. Thurston County, No. 94452-1 (en banc) (Wash. Sup. Ct., Aug. 

9, 2018).  Millennium asks this Court to award it declaratory and injunctive relief under 42 

U.S.C. § 1983, as well as damages under RCW 64.40, as a result of the injuries it has sustained  

through Ecology and Director Bellon’s actions.  

II.  PARTIES 

13. Defendant Maia D. Bellon is the Director of Ecology and, as such, signed and 

adopted the Denial.  Her office is located at Ecology headquarters, 300 Desmond Drive SE, 

Lacey, Washington 98503.  This action is brought against Director Bellon in her official 

capacity.  Her verified Twitter account is @maiabellon. 

14. Defendant Ecology is an administrative agency of the State of Washington that is 

charged, among other things, with section 401 certification decisions under the federal and state 
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CWA.  Ecology was the agency responsible for drafting and issuing the Denial.  Ecology’s 

mailing address is P.O. Box 47600, Olympia, Washington 98504-7600, and its headquarters are 

located at 300 Desmond Drive SE, Lacey, Washington 98503.  Ecology’s verified Twitter 

account is @EcologyWA. 

III.  JURISDICTION  

15. This Court has jurisdiction under RCW 43.21B.180, RCW 34.05.570(4), RCW 

64.40, and 42 U.S.C. § 1983. 

IV.  VENUE 

16. Venue is proper in this Court under RCW 4.12.020(b) because the causes of 

action identified below, or some part thereof, arose in Cowlitz County.  Venue is also appropriate 

in this Court under RCW 34.05.514(1)(b) and (c).  Millennium’s principal place of business is 

Longview, Washington, and the property affected by the Denial and leased by Millennium is 

located in Cowlitz County. 

V.  EXHAUSTION OF ADMINISTRATIVE PROCEDURES 

17. Millennium originally filed suit in this Court on October 24, 2017 challenging 

Ecology’s Denial Order.  This Court dismissed Millennium’s suit on March 3, 2018, concluding 

that Millennium was required to exhaust, but had not exhausted, its administrative remedies. 

18. Accordingly, Millennium pursued its administrative challenge to Ecology’s 

Denial Order before the Board, which entered an order on August 15, 2018, granting Ecology 

summary judgment and dismissing Millennium’s appeal.  Millennium has timely satisfied the 

requirement to appeal from the Board’s decision within 30 days of its entry under RCW 34.05.  

19. The Board found that Ecology acted exclusively under SEPA, RCW 43.21C.060, 

in denying Millennium a water quality certification with prejudice.  The Board determined 

(based on sworn testimony from Ecology that the agency did not rely on CWA section 401 in 

denying the certification with prejudice), that it was not necessary to address section III of 

Ecology’s Denial Order.  That part of the Denial Order listed the information that Ecology 
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alleged was missing from Millennium’s application, yet was allegedly necessary for certification.  

The Board improperly concluded that Ecology had the authority to deny Millennium’s 

certification on the basis of SEPA alone—and non-water-quality effects found in the EIS—

although CWA section 401 makes no mention of SEPA, and authorizes a denial based only on 

the explicit statutory water quality factors prescribed under 33 U.S.C. § 1341(a)(1).  

20. The Board also incorrectly determined that although water quality certifications 

are SEPA-exempt, Ecology nonetheless had the authority to deny the certification with prejudice 

under RCW 43.21C.060.  In so ruling, the Board disregarded the statutory bar against using 

SEPA to deny an action that was not required to undergo SEPA review in the first place.  RCW 

43.21C.110(1)(b).   

VI.  BACKGROUND 

The CET Project Is Situated Near Existing Interstate Transportation Corridors 

21. Millennium proposes to construct a CET at river mile 63 on the lower Columbia 

River in Longview, Washington.   

22. The CET would be developed on 190 acres (the project area) on a 540-acre site 

that is leased by Millennium from Northwest Alloys (“NWA”), a wholly owned subsidiary of 

ALCOA, Inc.  The lease was purchased in January 2011 because of its location on the river and 

its access to the Federal Navigation Channel, which has just been deepened by three feet to 

accommodate the type of deeper-draft vessels that the Company’s customers plan to use.  The 

CET would receive coal arriving over existing interstate rail lines, primarily from the Powder 

River and the Uinta Basins.  The CET would transfer the coal to Panamax-sized vessels, which 

would, in turn, navigate down-river and across the Columbia River Bar and the Pacific Ocean to 

customers primarily in Japan and South Korea, as well as other countries in the Far East.   

23. Congress appropriated hundreds of millions of dollars under the Water Resource 

Development Act of 1999 to improve navigation on the lower Columbia.  The deepening project 

was explicitly aimed at attracting the type of operation that Millennium proposes to construct.   
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24. The States of Washington and Oregon strongly supported the navigation 

improvement project, as did a group of local sponsor ports in both states, including the Ports of 

Longview, Kalama, Woodland, Vancouver, St. Helens and Portland.  The sponsor ports 

committed millions of dollars in local funds and professional resources to see the deepening 

project through, understanding that a deeper channel would attract to their ports and communities 

the type of job-creating operation that Millennium proposes to build. 

25. The navigation deepening project has led to an infusion of capital on the lower 

Columbia River at the Ports of Longview, Kalama and Vancouver.  In Cowlitz County alone, 

those capital projects include the $230 million Export Grain Terminal at the Port of Longview, 

the $100 million expansion of Temco Grain Terminal, and the $7 million investment in rail 

infrastructure upgrades at the Port of Kalama.  Channel deepening has allowed these public and 

private ports to respond to growing demand from the Pacific Rim and to effectively compete for 

Asian trade, as evidenced by the fact that the Port of Kalama and Northwest Innovation Works 

plan to invest more than $2 billion in the hopes of building a new methanol plant just upstream 

from where Millennium plans to build the CET.  See https://nwinnovationworks.com/project/.  

The CET Is a Typical Port Project 

26. Millennium is one of the entities that plans to utilize the deepened Columbia 

River channel by building two new docks with ship loaders, and dredging in associated berthing 

areas on the river. As is typical for port projects, the Company proposes to also include rail car 

unloading facilities, and operating rail track, rail storage tracks, stockpile areas and conveyors—

standard infrastructure for bulk product terminals on the lower Columbia.   

27. The proposed CET site was specifically selected not only because it provided 

direct access to a deepened federal navigation channel, but because it is also proximate to 

existing interstate rail lines with existing capacity.  Both BNSF and Union Pacific rail companies 

operate rail cargo service from the Powder River Basin across multiple states, including 

Washington, to the Pacific Ocean.  Access to Cowlitz County’s industrial waterfront, including 

https://nwinnovationworks.com/project/
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the Port of Longview, Weyerhaeuser, Kapstone and other industries, as well as the proposed 

CET, occurs through operation of a short line run by the Longview Switching Company.   

28. Millennium proposes to create suitable berthing areas by using standard dredging 

techniques.  It also proposes to use standard pile driving and pile removal techniques commonly 

used on the lower Columbia and expressly approved by the National Marine Fisheries Service to 

protect water quality, listed species under the Endangered Species Act, and biota. 

The CET Will Create Jobs and Tax Revenues for Cowlitz County 

29. Longview has an unemployment rate that is significantly higher than the nation’s 

and the state’s.  Longview is located within Cowlitz County.  Cowlitz County’s unemployment 

rate has stubbornly remained several points above Puget Sound unemployment rates, long after 

the Great Recession recovery most West Coast communities have experienced. 

30. During construction, the CET will result in the direct creation of 1,350 jobs and 

the indirect creation of 1,300 jobs in Cowlitz County and the surrounding region, and will 

generate about $70 million in wages in Cowlitz County and the surrounding region..  Following 

construction, the CET will result in the creation of 135 direct and 165 indirect jobs, resulting in 

about $16 million annually in wages in Cowlitz County and the surrounding region.  

31. The CET will also result in tax revenues to Cowlitz County and the State.  The 

County will receive a one-time construction sales tax benefit of $5.87 million, representing a 5% 

increase to the 2012 Cowlitz County revenue of $107.8 million.  It will also receive an annual 

average of $1.65 million in tax revenues from the ongoing operation of the CET, which equates 

to a 30-year present value of over $32 million.  The State is estimated to receive over $37 million 

in state tax revenue from the construction of the CET and an average annual amount of 

$2.18 million from site operations, which equates to a 30-year present value of $41.77 million.  

Ecology’s SEPA Process and Findings  

32. Millennium submitted a Joint Aquatic Resources Permit Application (“JARPA”) 

to the U.S. Army Corps of Engineers (“Corps”) and Ecology on February 23, 2012.  The JARPA 
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requested that the Corps issue Millennium a joint CWA section 404 permit to dredge and fill 

wetlands, and section 10 authorization to construct docks under the Rivers and Harbors Act of 

1899, 33 U.S.C. § 403.   

33. Millennium also requested that Ecology issue a CWA section 401 water quality 

certification for construction.  Under CWA section 401, states are given authority to determine 

whether discharges associated with a project requiring a Corps permit will comply with 

applicable water quality standards.  Obtaining that state certification is a necessary condition 

precedent to obtaining a federal permit from the Corps to dredge and fill wetlands.  

34. Because it has authority to review and either approve or disapprove any shoreline 

conditional use permit issued by Cowlitz County for dredging, Ecology conducted a six-year 

SEPA EIS process that culminated in a Draft EIS on April 29, 2016, and a Final EIS (or “FEIS”) 

that exceeded 13,600 pages on April 28, 2017.  That in-depth EIS contains numerous scientific 

and technical evaluations of potential environmental effects, including in-depth water quality 

analyses.  The appeal period for the Final EIS passed without challenge by any Project opponent.  

35. The EIS expressly and unambiguously found that the CET will not result in 

significant adverse effects on water quality, aquatic life and designated uses, and that any effects 

it would generate in these areas can be fully mitigated.  See 

http://millenniumbulkeiswa.gov/sepa-eishtml (Vol III.B., SEPA Water Quality Technical 

Report).  With respect to water quality, the EIS concluded that: 

• the Project would result in no unavoidable and significant adverse impacts on fish 

(SEPA FEIS at 4.7-41);  

• “the construction activities associated with the proposed activity would not be 

expected to cause a measurable effect on water clarity, water quality, or biological 

indicators or affect designated uses” (SEPA FEIS at 4.5-19);  

• as to the impacts on water quality from in- and over-water work, “no long-term 

changes in the baseline conditions in the study area would be expected to occur” 
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(SEPA FEIS at 4.5-23); and  

• effects associated with coal dust and contamination from coal runoff “would not 

be measurable,” and any change in water quality resulting from those activities 

are “not anticipated to increase turbidity or water temperature or affect marine 

organism functions” (SEPA FEIS at 4.5-25). 

The FEIS therefore concluded that “coal dust from operation of the Proposed Action is not 

expected to have a demonstrable effect on water quality.” (Id.) 

36. With respect to stormwater runoff, the FEIS concluded that “continued discharges 

at existing levels would not cause a measurable increase in chemical indicators in the Columbia 

River and would not cause a measurable impact on water quality or biological indicators or 

affect designated beneficial uses.” (Id.). 

37. The conclusions ultimately reached by the SEPA FEIS on water quality issues 

were  

Compliance with laws and implementation of the mitigation and 
design features would reduce impacts on surface waters and 
floodplains.  There would be no unavoidable and significant 
adverse environmental impacts on surface waters and floodplains. 

(SEPA FEIS at 4.2-21.) 

38. Although the EIS made other favorable findings outside the water quality context, 

some of those findings, including those related to greenhouse gas (“GHG”) emissions, were 

struck from and not included in the Final EIS Summary.  Ecology’s third party consultants 

concluded that the Project would actually reduce the overall amount of GHGs produced, due in 

large part to fewer GHG emissions from domestic mines as compared to foreign mines, but 

Ecology eliminated that discussion from the executive summary of the Final EIS, the condensed 

60-page version of the 13,600-page final document used by Ecology for public relations, media, 

and political purposes. 

39. The Final EIS also included scientifically flawed findings concerning diesel 

emissions from trains transiting through Longview. The findings used risk factors designed for 
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stationary—not mobile—sources.  Those findings led Ecology to improperly draw cancer risk 

conclusions for the Highlands community in Longview that were wildly skewed, and allowed 

Ecology to incorrectly determine that these train induced effects could not be mitigated.   

Ecology’s Protracted Certification Process 

40. While the EIS was being prepared, the Company withdrew its JARPA and 

corresponding certification request.  These withdrawals were made at the Corps’ request to allow 

the federal agency more time to complete its regulatory process.  The Company waited until the 

EISs prepared by both Ecology and the Corps under the National Environmental Policy Act 

(“NEPA”), 42 U.S.C. § 4321 et seq., and SEPA were sufficiently complete to refile its 

applications.  It also did this to trigger the one-year statutory clock required for states to 

complete their certification process under section 401(a)(1).  Accordingly, Millennium submitted 

a new permit application and water quality certification request to both the Corps and Ecology 

on July 18, 2016.   

41. Knowing full well that its certification decision had to be completed before July 

18, 2017 (one year after receipt of the certification request), and except for a brief 

communication and information exchange with Millennium in November-December 2016, 

Ecology had little to no contact with Millennium on its certification request until mid-May 2017.  

Ecology remained uncommunicative during this period.  At no time between July 18, 2016—the 

date Millennium filed its certification application—and May 2017 did Ecology communicate to 

the Company that its application was inadequate.    

42. After convening several conference calls and meetings in May and June, Ecology 

requested the Company in June 2017 to once again withdraw its certification request to provide 

the agency with “more time to complete its review.”  Although the Corps has asserted that the 

one-year statute of limitations period for completing a CWA section 401 certification process 

was triggered on September 30, 2016—the date the Corps issued its public notice and request for 

comments on its Draft NEPA EIS—Ecology was concerned that the limitations period under 
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section 401(a)(1) could be construed to end one year from the date Ecology received the request 

for certification, which was July 18, 2016.   

43. Millennium was promised a certification decision by September 30, 2017. 

Accordingly, at Ecology’s specific request, and to facilitate a decision by September 30, 2017 (as 

promised), the Company withdrew and resubmitted its request for CWA section 401 certification 

on June 22, 2017.  The Company was led to believe that Ecology was busy processing its 

application and seriously reviewing its water quality information to meet its September 30, 2017 

deadline.   

44. In support of its section 401 certification application and in response to oral 

requests from Ecology, Millennium provided Ecology a Reasonable Assurance Plan (“RAP”) on 

August 7, 2017.  That RAP included complete information on discharges associated with 

construction and operation of the future CET.  First, it contained an evaluation of the existing on-

site treatment facility’s capabilities to meet water quality standards.  Second, the RAP included 

information and data on the pollutants likely to be discharged from on-site coal management 

activities, as well as stormwater and wastewater management activities that Millennium 

proposed to implement to meet water quality standards.   

45. The RAP demonstrated in detail that the information submitted by the Company 

was sufficient to provide Ecology with the “reasonable assurance” it needed to certify the Project 

under section 401.  It further explained that the agency did not need the functional equivalent of 

an engineering report otherwise required for an NPDES permit because state law allows Ecology 

to rely on its future ability to use its separate NPDES permitting process for that purpose.  The 

information submitted by the Company was exactly the type of information and level of detail 

that Ecology customarily requires for certification purposes. 

46. On August 31, 2017, Ecology’s section 401 certification lead visited the site and 

acknowledged that she had not reviewed the RAP.  She nonetheless orally suggested that 

additional information would likely be necessary for Ecology to certify the Project.  Ecology’s 
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certification lead also stated that if she received the additional information by September 20, 

2017, that would allow her to evaluate the information and issue the certification by September 

30, 2017. 

47. Accordingly, on or about September 8, 2017, Ecology convened a call with 

Millennium representatives to orally request additional information about the quantity and 

quality of its future wastewater discharges.  Ecology staff promised to provide that request in 

writing, but that writing never materialized.  At that time, Ecology’s section 401 lead demanded 

the type of information otherwise necessary to obtain an NPDES permit, including a complete 

NPDES permit application and engineering report.  Had the Company been aware that Ecology 

would demand this unprecedented level of information to complete the certification process, it 

would have begun that process a year prior.   

48. Public records requests later revealed that Ecology had, as early as January 2017, 

internally discussed whether Millennium should submit an NPDES permit application prior to 

Ecology’s consideration of Millennium’s section 401 certification application, but the first time 

Ecology mentioned this request to Millennium was 22 days before Ecology was scheduled to 

make its decision.  

49. Attempting to hit Ecology’s constantly moving target, Millennium submitted a 

subsequent information package that Ecology orally requested be received on September 20, 

2017, which included an updated RAP.  That package also included an expanded discussion of 

the pollutants that would be discharged, additional details on the known and available treatment 

systems that would be employed on-site, best management practices associated with construction 

and ongoing operations, and a discussion of the Tier II anti-degradation evaluation otherwise 

necessary for issuance of an NPDES permit.   

50. The Company also included robust information on the constituents of the coal that 

would be handled at the facility.  It provided Ecology an evaluation of other analogous NPDES 

permits around the country and in Washington State involving coal handling/export terminals—
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including specific information on the technology and water quality-based treatment those 

facilities have been required to employ—and the quality and quantity of coal-related wastewater 

and stormwater discharged at those similarly-constituted facilities.  

51. In fact, the Company provided Ecology with information that Ecology already 

had on coal-related surface water discharges from the operation of the Centralia, Washington 

Trans Alta coal-fired power plant.  Less than one year before the Denial was issued (in October 

2016), Ecology reissued an NPDES permit to that coal-fired power plant.  That permit addressed 

runoff from a coal stockpile that is comparable in size and composition to what is proposed by 

Millennium.  That facility was implementing a treatment system approved by Ecology, which 

was the same treatment system that Millennium was proposing to install at the CET.  

52. Ecology therefore knew exactly what it takes to ensure that runoff from a coal 

stockpile of the magnitude Millennium proposed would meet water quality standards.  Indeed, 

there was nothing materially different, complicated, or mysterious about the Company’s 

proposal.   

53. Nonetheless, on September 26, 2017, Ecology denied Millennium’s CWA section 

401 certification with prejudice.  The Denial was issued just four business days after receiving 

the mountain of enhanced and expanded water quality data, engineering submittals and related 

information that Ecology had orally requested and that Millennium had previously submitted on 

September 20, 2017.   

54. Despite previously promising Millennium a letter identifying all outstanding 

information missing from its application, at no time prior to the Denial did Ecology ever provide 

the Company with a written communication articulating what information Millennium needed to 

supply for Ecology to complete the section 401 certification review process. 

Ecology Engaged in a Duplicitous Decision-Making Process to Deny the Certification  

55. Unbeknownst to Millennium, while Ecology certification staffers were working 

with Millennium to obtain and review the necessary information to support a CWA section 401 
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certification, Ecology officials at the highest levels, including Director Bellon herself, were 

meeting with Governor Inslee to discuss the Millennium Project and a means to bring the entire 

certification process to an abrupt and final stop.  

56. Although Ecology certification staff had requested that Millennium submit a host 

of additional technical information for agency review by September 20, 2017, senior Ecology 

officials had predetermined to deny the certification “without prejudice” by September 6th or 

7th, in order to give agency staff sufficient time to review the voluminous information it had 

requested and was in the process of receiving from Millennium.  On or about September 7th, 

Ecology senior officials sent Governor Inslee a copy of a decision denying the certification 

“without prejudice” under CWA section 401, requesting an “OK” for the decision to be sent to 

Millennium by certified mail later that day.  For reasons that continue to elude Millennium, that 

all-but-final letter (which included a certified mail number) was never sent.  

57. Instead, sometime between a briefing with the Governor on September 7th and a 

follow-up meeting between Director Bellon, senior agency officials, and the Governor on 

September 14, 2017, it was decided that Ecology would—for the very first time in agency 

history—use SEPA to deny a section 401 water quality certification, and to deny it “with 

prejudice.”   

58. Public records requests and discovery in the Board proceedings below revealed 

that Director Bellon made her SEPA decision in the absence of any known written evaluation of 

the propriety of her decision, or any sort of decision-making record, other than the Denial Order 

itself.  Director Bellon made her SEPA decision while her water quality staff were otherwise 

engaged with Millennium in collecting, developing and evaluating water quality information.  

Director Bellon made her SEPA decision while her staff were going through the motions in 

requesting more and more information from Millennium under the pretense of making a 

“reasonable assurance” determination under 40 C.F.R. § 121.2(a) and the CWA.  
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59. The outcome of Ecology’s decision was predetermined and not based on reason or 

evidence; indeed, Ecology made its determination before it received the massive amount of 

scientifically technical information it requested. 

60. Defendants never informed Millennium that they intended to use SEPA 

substantive authority to deny the section 401 certification. 

61. Defendants did not consider the possibility that Millennium could have mitigated 

the adverse effects discussed in the Denial Order, and did not provide Millennium with the 

opportunity to discuss appropriate mitigation.   

62. While Millennium had no idea that Ecology would use its so-called SEPA 

substantive authority to deny the certification outright, Millennium fully expected to have just 

that sort of frank mitigation discussion for future permitting decisions.  Millennium based that 

expectation on the plain language of the EIS itself, which explicitly stated that the EIS was not a 

decision to approve or deny a proposal (EIS at S-2).  Millennium also based its expectation on 

the fact that the EIS did not conclude that reasonable mitigation measures were insufficient to 

mitigate the identified impacts.  In the absence of that regulatory finding, Millennium understood 

that potential mitigation measures were ripe for discussion.  Instead of making the finding 

required under RCW 43.21C.060 to deny the proposal, the EIS  found that Millennium’s 

proposed mitigation measures would reduce (but not “completely eliminate”) significant adverse 

impacts, and that “unavoidable and significant adverse environmental impacts could [not would] 

remain.”  (EIS at S-41.)   

63. The EIS itself expressly disavowed being a permitting “decision” document.  

Given the speculative and inconclusive nature of the penultimate EIS conclusion, together with 

the document’s explicit disavowal of being a permitting “decision-document,” Millennium had 

no idea and received no prior notice that Ecology would subsequently use those same 

inconclusive findings as the sole basis to deny its CWA section 401 certification “with 

prejudice,” especially since those findings were based on “indirect effects” from trains and 
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vessels that are associated with all port projects of this nature on the lower Columbia.   

64. To the contrary, Millennium’s conversations with staff at the Governor’s office 

and with Ecology management at the highest levels led Millennium to believe subsequent 

mitigation conversations would be forthcoming in accordance with normal permit and 

environmental review processes.  

65. Moreover, based on Ecology’s past practice, Millennium was led to believe that 

Ecology would certainly afford it an opportunity to sit down and discuss appropriate mitigation 

after EIS publication but before Ecology finalized its permitting decisions, because that was both 

Ecology and standard agency practice.   

66. Although Millennium’s conversations with Ecology officials and staff in the 

Governor’s office led Millennium to decide not to challenge the EIS—which Millennium knew 

to be biased and fundamentally flawed in respects outside the water quality context—it made this 

decision believing that it would be better served by meeting with Ecology to begin a series of 

mitigation discussions prior to final Ecology permit decisions.  The alternative was years of 

litigation that, if successful, would only lead to another remand and years of additional process.  

That alternative was no alternative at all. 

67. Millennium had serious concerns with Ecology’s EIS decision to evaluate human 

health effects from diesel train emissions using a stationary source standard and a host of 

unrealistic assumptions.  Rather than engage in protracted litigation on the basis of that finding, 

Millennium planned to persuade the agency to use more appropriate risk factors associated with 

mobile source emissions in subsequent mitigation discussions. 

68. But Millennium never got that opportunity.  Instead, Ecology used that 

scientifically flawed diesel emission and human health impact finding, among others, to 

summarily veto Millennium’s Project.  Ecology used that flawed metric despite acknowledging 

in the EIS itself that such use overestimated the actual risk to the surrounding area. 

69. Similarly, Millennium had planned to work with Ecology to discuss ways in 
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which it could mitigate the alleged impact of train emissions, for example by providing  

mitigation for homeowners.  Mitigation measures of that type (e.g., in-home filtration systems), 

or others more directly involving the trains themselves, could have addressed Ecology’s diesel 

train emissions concerns, which were used instead as a pretext to deny the certification. 

70. At the time Millennium made a decision not to challenge the EIS, it had 

absolutely no notice whatsoever that Ecology was planning to invoke SEPA substantive 

authority to deny the water quality certification with prejudice on the basis of non-water-quality 

factors, because Ecology had never before used SEPA in that manner.   

71. Millennium’s decision not to appeal the EIS was also based on its numerous and 

unequivocally favorable water quality findings.  

72. In short, the SEPA and CWA “process” used by Defendants to deny Millennium a 

CWA section 401 certification was fraudulent, denying Millennium the fundamental 

administrative due process that the Company was due as a measure of “ordered liberty.”  

Ecology Misused Its Authority Due to Its Anti-Coal Animus 

73. This was the first time in Ecology’s history that it decided to deny a CWA section 

401 certification with prejudice based on SEPA findings it made concerning interstate rail 

capacity, train traffic (and its attendant effect on vehicular traffic), train emissions, vibrations and 

noise, and train safety.  All of these putative effects are an inevitable result of every cargo 

transportation infrastructure project on the lower Columbia or anywhere else.  Yet Ecology 

singled out Millennium for special and punitive treatment.  

74. Due to its animus towards the particular commodity that Millennium proposes to 

handle on-site, and trans-ship to Asia, Defendants invented special rules and a unique and 

unprecedented process for the evaluation of Millennium’s section 401 certification application.  

The U.S. and Washington State Constitutions prohibit this “class of one” approach.   

75. Defendants’ anti-coal and anti-Millennium animus is long-standing and derives 

from Governor Inslee himself, who in a speech to the City Club in February of 2013, declared 
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that if Millennium’s Project were approved, Washington State would be unrecognizable within 

the lives of our children and our children’s children due to climate change.  During his first press 

conference as Governor, Inslee discussed his concerns about the “ramifications” of “burn[ing] 

the enormous amounts of Powder River Basin coal that are exported through our ports.”  He 

called permitting those exports “the largest decision we will be making as a state . . . certainly 

during my lifetime and nothing comes close to it.”1  Because of the Governor’s interest in the 

Project, Director Bellon briefed the Governor on a regular and frequent basis about Millennium’s 

application and Ecology’s administrative process.   

76. In June 2016, following publication of the State’s Draft EIS, Bellon reiterated the 

State of Washington’s goal of being a national and global leader in opposing the use of carbon-

based fuels, and argued that if Washington, Oregon, and California show leadership, then “others 

will fall in line.” 

77. With these views in mind, and well before the EIS was finalized, Director Bellon 

instructed her public relations (“PR”) staff to develop talking points singling out Millennium’s 

Project as “the biggest coal project in North America,” and as “not a simple project” because the 

commodity at issue was coal.  Ecology’s PR department (i) branded the Project as a wetlands 

destroyer, even though the wetlands were degraded and the agency had previously permitted 

other projects impacting the same or greater number of wetlands acres, and (ii) expressed undue 

concerns about contamination from a cleanup that Ecology itself was overseeing.   

78. Both her PR department and Director Bellon herself took to Twitter to tweet 

negatively about the Project.  Defendants did not even pretend to be even-handed, discussing 

only what they considered to be the negative findings in the EIS, and neglecting to discuss the 

many EIS findings of “no significant impact,” much less opportunities for mitigation.  Ecology’s 

                                                 
1 Jessica Goad, Governor Inslee Calls Coal Exports “The Largest Decision We Will Be Making as a State from a 
Carbon Pollution Standpoint,” THINKPROGRESS (Jan. 22, 2013, 7:56 PM), https://thinkprogress.org/governor-
inslee-calls-coal-exports-the-largest-decision-we-will-be-making-as-a-state-from-a-carbon-9c73e7bal079/. 
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tweets were part of a carefully calculated and purposeful PR strategy to malign the Project and 

foment public opposition.   

79. In fact, after reviewing press reports following issuance of the EIS, Ecology staff 

sent a congratulatory email to themselves, exclaiming that “their social media strategy worked 

brilliantly.”   

80. Although she tweeted extensively about Millennium’s Project and its certification 

request, Director Bellon did not tweet about any other certification decisions.  

81. Director Bellon and Ecology also used Twitter to speculate about the new GHGs 

the EIS predicted would be emitted as a result of train and vessel transportation of the coal that 

Millennium proposes to trans-ship: 

 

82. In tweeting about the Project, Director Bellon made no mention of the fact that 

the independent third party consultants hired to prepare the EIS concluded that Millennium’s 

Project would actually reduce GHG emissions.  Ecology went so far as to make sure that those 

findings did not get included in the Final EIS text.   

83. Although Defendants have not discussed other water quality certification 

applications on Twitter, they have tweeted frequently about the Millennium Project: 



STOEL RIVES LLP 
ATTORNEYS 

600 University Street, Suite 3600, Seattle, WA  98101 
Telephone 206.624.0900 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

COMPLAINT - 21 

98377714.2 0021523-00007  

 

84. In addition, Director Bellon has “liked” responses to her tweet regarding the 

Denial, even those which profess to oppose the commodity that Millennium seeks to export: 
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85. In contrast, Director Bellon did not “like” any tweets opposing or questioning the 

Denial. 

86. During the six years it took Ecology to complete the EIS, Defendants got into the 

op-ed business to stir public opposition.  Ecology subscribed to numerous newsletters and news 

alert services which identified each and every time Director Bellon, Millennium, the Project, and 

Ecology were mentioned in a news article.  Whenever there was a positive story about the 

Project, Ecology responded with letters to the editor and its own op-eds maligning the Project.  

However, when Project opponents wrote op-eds denigrating the Project, Ecology staff circulated 

them internally and issued no external response. 

87. During the comment period on the section 401 certification, Ecology offered to 

assist private interest groups opposing the Project in uploading their comments to Ecology’s 
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website.  Ecology staff did not reach out to groups supporting the Project to do the same.  

88. Defendants imposed rigorous and unprecedented controls totally preventing 

Millennium from engaging with the third party consultants hired to prepare the EIS.  At the same 

time, Ecology worked behind the scenes to alter and omit favorable findings and conclusions 

contained in the consultants’ original work product associated with diesel emissions, GHG 

emissions, and cancer risk from train traffic.  

89. At or about the time that Ecology issued its Denial, Millennium and its outside 

consultants contacted Ecology staff on several occasions to inquire about air quality modeling 

and to request assistance in the Company’s pursuit of other State issued permits.  Individual 

Ecology staff communicated to Millennium that they were not sure whether Ecology could 

provide such regulatory assistance in light of the section 401 Denial.   

90. Those telephone conversations and emails were promptly followed by a letter 

personally authored by Director Bellon, declaring that Ecology would no longer consider issuing 

any permits for the CET, and would no longer provide any regulatory assistance in connection 

with the vetoed CET Project. On October 23, 2017, Director Bellon personally sent a letter to 

Kristin Gaines, Millennium’s Vice President for Environmental Affairs, concluding that in light 

of the section 401 certification Denial and the agency’s SEPA findings, Ecology would likely be 

precluded from approving other applications.  See Exhibit C, attached hereto.  Director Bellon 

therefore decided that while “Ecology cannot prevent Millennium from future filings[,] Ecology 

staff will not be spending time on permit preparation related to Millennium’s additional 

applications for the coal export terminal.”  Director Bellon concluded her extraordinary letter by 

demanding that all future questions regarding permit applications (or regulatory assistance of any 

kind associated with the CET) be directed to her attorney.   

91. Director Bellon’s bias is perhaps best laid bare in her most recent letter to 

Congress about the Project, where she claims that the Project will “devastate” the Columbia 

River and cause it “irreparable harm.”  Nothing in either the 13,600-page EIS or the CWA 
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section 401 Denial supports such hyperbolic and scientifically baseless statements, even if 

Ecology’s Denial contained equally false statements.  See letter from Maia Bellon to Senator 

Barrasso dated August 15, 2018 (attached as Exhibit D).   

92. Although Ecology assured the Board in the administrative appeal that it did not 

deny the certification with prejudice on the basis of water quality or CWA concerns, Director 

Bellon’s recent letter to Senator Barrasso falsely and misleadingly declared that the denial was 

due to the fact that “Millennium failed to meet existing water quality standards.”  Ecology’s 

Denial Order made no such finding, and its EIS made many findings to the contrary.   

93. Millennium has been harmed by Ecology’s actions and bias.  It has suffered years 

of permitting delay and has spent tens of millions of dollars participating in the protracted 

administrative and appeals processes.  

VII. CLAIMS FOR RELIEF 

CLAIM I 
Defendants’ Denial Order Is Arbitrary,  

Capricious And Contrary To Law Under The APA 

94. Millennium re-alleges and incorporates all prior allegations.  

95. Under the Washington APA, RCW 34.05.570(3)(b), Washington courts are 

obligated to grant relief when an agency has acted in an unconstitutional manner or outside of its 

statutory authority or jurisdiction, engaged in an unlawful procedure, erroneously interpreted or 

applied the law, or otherwise been arbitrary and capricious.  The Denial Order, as affirmed by 

the Board, should be invalidated on all of these grounds.   

96. Within the CWA’s comprehensive statutory scheme, Congress delineated a 

specific role for states.  Section 401 of the CWA, 33 U.S.C. § 1341(a), provides that states have 

authority to grant or deny a water quality certification based solely on factors enumerated by the 

statute.  The sole question for a state to consider in deciding whether to certify a project under 

CWA section 401 is whether the state has reasonable assurances that the potential discharge 
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“will comply with the applicable provisions of 1311, 1312, 1313, 1316, and 1317.”  33 U.S.C. § 

1341.  The enumerated CWA sections listed in section 401(a)(1) are exclusive and do not endow 

states with plenary power to deny water quality certifications on other grounds. 

97. Defendants’ Denial, on its face, applies criteria to the CWA certification that go 

beyond the criteria that CWA section 401(a)(1) allows Defendants to consider.  Defendants 

based their Denial on SEPA, including “air quality,” “impacts to vehicle traffic,” “noise and 

vibration” that might expose “residences” to noise impacts, impacts to “social and community 

resources,” “adverse effects on rail transportation,” “rail safety,” increased vessel traffic on the 

Columbia River, “cultural resources,” “tribal resources,” and “water rights.”  Defendants 

arbitrarily applied these impermissible criteria while ignoring the favorable findings in the EIS 

that the proposed Project would not result in any unavoidable, significant and adverse impacts to 

water quality, aquatic biota, fish, and wetlands.  

98. Defendants’ Denial is barred by 33 U.S.C. § 1341, because it is based on SEPA, 

not on the criteria set forth in CWA section 401, and is premised on impacts unrelated to water 

quality.  

99. Defendants also violated the APA because their conduct constitutes an arbitrary 

departure from well-established past administrative practice.  RCW 34.050.570(3)(c).  Ecology 

applied a certification standard and process that it singularly developed for Millennium’s CET.  

It demanded a level of information that no other project has been required to submit, moved the 

“goal posts” that Millennium was required to reach, and ultimately based its Denial on factors 

other than water quality considerations. 

100. Ecology’s customary practice, shared by every other state, has been to deny water 

quality certifications without prejudice in situations where the agency has not first issued the 

applicant a written letter indicating what was required, and what was missing, for the agency to 

make a certification decision.  Because certification denials function in effect as project vetoes, 

state environmental agencies—including Ecology—typically afford applicants for this necessary 
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state authorization a reasonable opportunity to provide additional information or make necessary 

changes before denying a water quality certification “with prejudice.”  

101. Ecology—as an administrative state agency—must review a certification request 

using its established practice, procedure and standards, and thus must be free from political 

considerations.  It is required by law to provide Millennium the process it is due under the 

federal and state constitutions, and to treat Millennium as it would any other project certification 

applicant under CWA section 401.   

102. Ecology has not, in the past 45 years, issued a denial with prejudice for a water 

quality certification application. 

103. Ecology has not, in the past 45 years, used SEPA to deny a water quality 

certification. 

104. Ecology has not issued any regulatory guidance, policy, or rule explaining the 

standards for denying a water quality certification application with prejudice. 

105. Ecology has not developed any guidance or regulations on the use of SEPA to 

deny a water quality certification.  

106. Unexplained agency action inconsistent with well-established practice is arbitrary.  

FCC v. Fox Television Stations, Inc., 567 U.S. 239 (2012).   

107. Defendants used an unlawful procedure and unlawful decision-making process, 

failing to follow the prescriptions in CWA section 401(a)(1) and RCW 43.21C.110(1)(a).   

108. Defendants impermissibly used SEPA to deny a SEPA-exempt action.  Water 

quality certifications are exempt from SEPA under a regulation issued by Ecology.  WAC 197-

11-800(a).  Actions that are categorically exempt under rules adopted by Ecology may not be 

conditioned or denied under SEPA.  RCW 43.21C.110(1)(a).  

109. Defendants improperly used the EIS as a decision-making document, even though 

the EIS explicitly stated that it could not be used as such. 

110. Defendants used the EIS to deny the certification even though the EIS did not 
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unequivocally conclude that the identified significant adverse effects could not be mitigated.  

111. Defendants used the EIS to deny the certification in violation of RCW 43.21C.060 

and WAC 197-11-660(f)(ii), which require the agency to determine that reasonable mitigation 

measures are insufficient to mitigate an identified impact.  The EIS “talked around” but 

specifically did not conclude that reasonable mitigation measures would be insufficient to 

mitigate the significant adverse effects found in the EIS.  

112. Director Bellon used her position of authority as a bully pulpit to foment and 

increase public opposition to the Project in a manner that was biased and inimical to what is 

expected of a public officer charged with enforcing the rule of law. A decision animated by bias 

is an arbitrary and capricious decision prohibited by the APA. 

113. Defendants also denied the certification under SEPA without providing 

Millennium with any notice of their intent to do so, and without providing Millennium any 

opportunity to propose and negotiate reasonable mitigation.  Ecology’s actions deprived 

Millennium of its procedural and substantive due process rights guaranteed under both the U.S. 

and Washington State Constitutions.  

114. For all these reasons, Defendants’ actions should be set aside under RCW 

34.05.570(c). 

CLAIM II 

Liability For Violation Of Constitutional Rights Under 42 U.S.C. § 1983 

115. Millennium re-alleges and incorporates all prior allegations. 

116. “Every person who, under color of any statute, ordinance, regulation, custom, or 

usage, of any State, subjects, or causes to be subjected, any citizen of the United States or other 

person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities 

secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit 

in equity, or other proper proceeding for redress.”  42 U.S.C. § 1983. 
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117. The Denial Order violates rights secured by the Constitution and laws of the 

United States and State of Washington, and was issued by Director Bellon, who was acting under 

color of law. 

118. Millennium has a cognizable property interest in its certification application.   

Millennium’s section 401 certification application constitutes a protected property interest 

because there are articulable standards that constrain Ecology’s decision-making process. 

Ecology’s discretion to deny Millennium’s section 401 certification is substantially limited by 

both CWA section 401(a)(1) and RCW 43.21C.110(1)(a).    

119. Millennium has a cognizable property interest in an impartial review of its CWA 

section 401 application and in otherwise receiving the due process guaranteed under the laws of 

the United States and the State of Washington.   

120. Millennium’s Project has garnered both intense political opposition and 

significant public support.  Some of the opposition has resulted from Director Bellon’s and 

Ecology’s public lobbying through social media, public speeches, and Congressional testimony. 

The intense political opposition to the Project, and both the Governor’s and the Director’s 

personal animus towards coal and Millennium’s Project, directly influenced Director Bellon’s 

decision to deny the certification with prejudice.  As a result, Millennium did not receive an 

impartial review of its CWA section 401 application.  

121. The right to an impartial decision maker is a right implicit in the concept of 

ordered liberty.  Maytown Sand & Gravel LLC v. Thurston County (Wash. Sup. Ct. 2018).  

Director Bellon was not an impartial decision maker. 

122. Director Bellon and her PR staff engaged in a social media strategy that singled 

out and maligned the Project.   

123. Ecology and Director Bellon prevented Millennium from working with the 

agency’s third party consultants, while altering and omitting favorable findings and conclusions 

contained in the consultants’ original work product.   
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124. Director Bellon then had her staff pretend to work with Millennium to gather 

water quality information to make a “reasonable assurance determination” under 40 C.F.R. 

§ 121.2(a), while she worked behind the scenes with her senior officers and with the Governor’s 

office, to permanently deny the certification under SEPA.  

125. Director Bellon ordered her staff to issue the Denial Order even though Ecology 

had never before: (a) denied a water quality certification “with prejudice”; (b) denied a water 

quality certification using SEPA; (c) denied a water quality certification using non-water-quality 

effects found in an EIS; or (d) vetoed a project using SEPA without providing the applicant 

notice of its intent to do so, and an opportunity to be heard on the applicant’s willingness and 

ability to provide mitigation.  

126. After issuing the Denial Order, Director Bellon demonstrated further bias by 

writing to demand that the Company not seek any further assistance from her staff in pursuing its 

constitutionally protected right to apply for permits from other agencies.  Director Bellon 

declared that “Ecology staff will not be spending time on permit preparation related to 

Millennium’s additional applications for the coal export terminal,” and directed all future 

questions to her attorney.  

127. More recently, Director Bellon provided Congress with testimony about 

Millennium’s Project, grossly distorting the conclusions found in Ecology’s EIS.  Director 

Bellon falsely and misleadingly told Congress that she denied the certification because her 

agency found that the Project would not meet applicable water quality standards, while the 

Denial Order made no such determination.  Indeed, her staff and her attorneys assured the Board 

that Ecology’s decision to deny the certification with prejudice was unrelated to the water quality 

considerations identified in section III of the Denial Order, and was made instead exclusively 

under SEPA.    

128. Ecology’s and Director Bellon’s actions “shock[] the conscience and interfere[] 

with rights that are implicit in the concept of ordered liberty.” Maytown Sand & Gravel. Because 
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decisions like this one (which was made in a climate of intense political pressure) are more 

susceptible to an abuse of authority, they “require[] a higher degree of judicial scrutiny than is 

normally appropriate for administrative action.” Polygon Corp. v. City of Seattle, 90 Wn.2d 59, 

578 P.2d 1309, 1315 (1978). 

129. For all these reasons, Ecology’s Denial constitutes a deprivation of rights 

actionable under 42 U.S.C. § 1983. 

CLAIM III 

Millennium Is Entitled To Relief Under RCW 64.40 

130. Millennium re-alleges and incorporates all prior allegations. 

131. This claim has been brought within the 30-day statute of limitations provided 

under RCW 64.40.030.   

132. Ecology’s actions were arbitrary and capricious, and exceeded lawful authority. 

133. Millennium has a property interest in real property in the State of Washington.  

The Company sought a governmental approval required from Ecology before it could improve 

and put its real property to use, and that certification was denied “with prejudice.” 

134. Ecology’s decision limits the use of Millennium’s property in excess of lawful 

authority.  Without Ecology’s CWA section 401 certification, Millennium is precluded from 

obtaining necessary federal permits, and prohibited from constructing or operating its proposed 

CET.  

135. Ecology knew or should have known that its actions were unlawful and exceeded 

the extent of its authority under CWA section 401(a)(1) and RCW 43.21C.110(1)(a), and were 

unconstitutional.  

136. Millennium has incurred damages as a result of the improper certification denial, 

including costs associated with the ensuing permitting delay.  Millennium has also incurred 

attorneys’ fees and associated litigation costs as a result of Ecology’s improper certification 

denial and is entitled to reimbursement under RCW 64.40.030.  
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VIII. PRAYER FOR RELIEF 

WHEREFORE, Millennium requests that the Court: 

A. Enter a declaratory judgment reaffirming and declaring that: 

1. Defendants unlawfully applied SEPA to a CWA section 401 certification decision 

and exceeded their authority under the CWA and SEPA; 

2. Defendants violated the Washington APA;  

3. Defendants acted unlawfully and violated Millennium’s due process and equal 

protection rights; 

4. Defendants’ Denial is a product of biased and prejudiced decision-making;  

5. Defendants have waived their certification rights under CWA section 401. 

B. Enjoin: 

1. Defendants from denying Millennium’s certification request with prejudice; 

2. Defendants from using SEPA substantive authority to deny Millennium’s CWA 

section 401 certification; 

3. Defendants from continuing to delay issuance of the certification if the Denial is 

remanded for continued considerations; 

4. Defendants from refusing to process CET permit applications and from refusing 

to provide the regulatory assistance routinely afforded all permit applicants. 

C. Award it damages and attorneys’ fees and costs as authorized under RCW 64.40 and 42 

U.S.C. § 1988(b). 

D. And award such other and further relief as this Court deems just and proper. 
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	I.   INTRODUCTION
	1. The U.S. and Washington State Constitutions guarantee all citizens the right to expect that their government will treat them fairly and in accordance with “the rule of law.”  Our society “is governed by rules, not individuals,” and all property own...
	2. Millennium Bulk Terminals Longview, LLC (“Millennium” or the “Company”) was denied that basic right.  Millennium applied to the Washington State Department of Ecology (“Ecology”) for a certification to construct and operate a Coal Export Terminal (...
	3. Millennium brings this case to challenge the legally improper and unconstitutional manner in which Director Bellon and her Department treated Millennium’s application for a CWA section 401 certification, a key state approval necessary for Project a...
	4. Rather than applying its standard procedure for handling CWA section 401 applications, Director Bellon instructed Ecology staff to depart from decades of agency practice and to treat Millennium’s certification application in a uniquely unfavorable ...
	5. Instead of answering the single question that Congress authorized Ecology to answer under CWA section 401—whether discharges caused by the construction and operation of Millennium’s proposed Project would violate applicable state water quality stan...
	6. Even more fundamentally, Ecology and its Director denied Millennium’s water quality certification without providing Millennium with any notice of its intent to use SEPA to permanently deny the certification, much less any opportunity to discuss its...
	7. Ecology spent $15 million of Millennium’s money and six long years in producing a 13,600-page Environmental Impact Statement (“EIS”), which unequivocally concluded that the Project would result in no significant environmental effect on water qualit...
	8. Instead of giving Millennium the fundamental procedural and substantive process it was due, Ecology cherry-picked non-water-quality effects found in the EIS as a pretext to veto the water quality certification—and the Project—altogether.  Ecology v...
	9. Millennium now petitions this Court under the State Administrative Procedure Act (“APA”), RCW 34.05, to review and invalidate Ecology’s Denial Order (also referred to herein as the “Denial”), which is attached hereto as Exhibit A. (In the Matter of...
	10. Millennium also petitions the Court to declare and adjudge under 42 U.S.C. § 1983 and RCW 64.40 that Ecology and Director Bellon violated state and federal law and the U.S. and Washington State Constitutions by intentionally misapplying the CWA an...
	11. Even more egregiously, Ecology used this sui generis process without providing the Company notice of its intent to use SEPA in the CWA process, or any opportunity to demonstrate that the alleged unavoidable and significant adverse impacts identifi...
	12. Through this action, Millennium asks this Court to redress the injuries Millennium has suffered as a result of Defendants’ animus towards the Project and their intent to deprive Millennium of its most fundamental rights implicit in the concept of ...

	II.  PARTIES
	13. Defendant Maia D. Bellon is the Director of Ecology and, as such, signed and adopted the Denial.  Her office is located at Ecology headquarters, 300 Desmond Drive SE, Lacey, Washington 98503.  This action is brought against Director Bellon in her ...
	14. Defendant Ecology is an administrative agency of the State of Washington that is charged, among other things, with section 401 certification decisions under the federal and state CWA.  Ecology was the agency responsible for drafting and issuing th...

	III.  JURISDICTION
	15. This Court has jurisdiction under RCW 43.21B.180, RCW 34.05.570(4), RCW 64.40, and 42 U.S.C. § 1983.

	IV.  VENUE
	16. Venue is proper in this Court under RCW 4.12.020(b) because the causes of action identified below, or some part thereof, arose in Cowlitz County.  Venue is also appropriate in this Court under RCW 34.05.514(1)(b) and (c).  Millennium’s principal p...
	17. Millennium originally filed suit in this Court on October 24, 2017 challenging Ecology’s Denial Order.  This Court dismissed Millennium’s suit on March 3, 2018, concluding that Millennium was required to exhaust, but had not exhausted, its adminis...
	18. Accordingly, Millennium pursued its administrative challenge to Ecology’s Denial Order before the Board, which entered an order on August 15, 2018, granting Ecology summary judgment and dismissing Millennium’s appeal.  Millennium has timely satisf...
	19. The Board found that Ecology acted exclusively under SEPA, RCW 43.21C.060, in denying Millennium a water quality certification with prejudice.  The Board determined (based on sworn testimony from Ecology that the agency did not rely on CWA section...
	20. The Board also incorrectly determined that although water quality certifications are SEPA-exempt, Ecology nonetheless had the authority to deny the certification with prejudice under RCW 43.21C.060.  In so ruling, the Board disregarded the statuto...
	21. Millennium proposes to construct a CET at river mile 63 on the lower Columbia River in Longview, Washington.
	22. The CET would be developed on 190 acres (the project area) on a 540-acre site that is leased by Millennium from Northwest Alloys (“NWA”), a wholly owned subsidiary of ALCOA, Inc.  The lease was purchased in January 2011 because of its location on ...
	23. Congress appropriated hundreds of millions of dollars under the Water Resource Development Act of 1999 to improve navigation on the lower Columbia.  The deepening project was explicitly aimed at attracting the type of operation that Millennium pro...
	24. The States of Washington and Oregon strongly supported the navigation improvement project, as did a group of local sponsor ports in both states, including the Ports of Longview, Kalama, Woodland, Vancouver, St. Helens and Portland.  The sponsor po...
	25. The navigation deepening project has led to an infusion of capital on the lower Columbia River at the Ports of Longview, Kalama and Vancouver.  In Cowlitz County alone, those capital projects include the $230 million Export Grain Terminal at the P...
	26. Millennium is one of the entities that plans to utilize the deepened Columbia River channel by building two new docks with ship loaders, and dredging in associated berthing areas on the river. As is typical for port projects, the Company proposes ...
	27. The proposed CET site was specifically selected not only because it provided direct access to a deepened federal navigation channel, but because it is also proximate to existing interstate rail lines with existing capacity.  Both BNSF and Union Pa...
	28. Millennium proposes to create suitable berthing areas by using standard dredging techniques.  It also proposes to use standard pile driving and pile removal techniques commonly used on the lower Columbia and expressly approved by the National Mari...
	29. Longview has an unemployment rate that is significantly higher than the nation’s and the state’s.  Longview is located within Cowlitz County.  Cowlitz County’s unemployment rate has stubbornly remained several points above Puget Sound unemployment...
	30. During construction, the CET will result in the direct creation of 1,350 jobs and the indirect creation of 1,300 jobs in Cowlitz County and the surrounding region, and will generate about $70 million in wages in Cowlitz County and the surrounding ...
	31. The CET will also result in tax revenues to Cowlitz County and the State.  The County will receive a one-time construction sales tax benefit of $5.87 million, representing a 5% increase to the 2012 Cowlitz County revenue of $107.8 million.  It wil...
	32. Millennium submitted a Joint Aquatic Resources Permit Application (“JARPA”) to the U.S. Army Corps of Engineers (“Corps”) and Ecology on February 23, 2012.  The JARPA requested that the Corps issue Millennium a joint CWA section 404 permit to dred...
	33. Millennium also requested that Ecology issue a CWA section 401 water quality certification for construction.  Under CWA section 401, states are given authority to determine whether discharges associated with a project requiring a Corps permit will...
	34. Because it has authority to review and either approve or disapprove any shoreline conditional use permit issued by Cowlitz County for dredging, Ecology conducted a six-year SEPA EIS process that culminated in a Draft EIS on April 29, 2016, and a F...
	35. The EIS expressly and unambiguously found that the CET will not result in significant adverse effects on water quality, aquatic life and designated uses, and that any effects it would generate in these areas can be fully mitigated.  See http://mil...
	36. With respect to stormwater runoff, the FEIS concluded that “continued discharges at existing levels would not cause a measurable increase in chemical indicators in the Columbia River and would not cause a measurable impact on water quality or biol...
	37. The conclusions ultimately reached by the SEPA FEIS on water quality issues were
	38. Although the EIS made other favorable findings outside the water quality context, some of those findings, including those related to greenhouse gas (“GHG”) emissions, were struck from and not included in the Final EIS Summary.  Ecology’s third par...
	39. The Final EIS also included scientifically flawed findings concerning diesel emissions from trains transiting through Longview. The findings used risk factors designed for stationary—not mobile—sources.  Those findings led Ecology to improperly dr...
	40. While the EIS was being prepared, the Company withdrew its JARPA and corresponding certification request.  These withdrawals were made at the Corps’ request to allow the federal agency more time to complete its regulatory process.  The Company wai...
	41. Knowing full well that its certification decision had to be completed before July 18, 2017 (one year after receipt of the certification request), and except for a brief communication and information exchange with Millennium in November-December 20...
	42. After convening several conference calls and meetings in May and June, Ecology requested the Company in June 2017 to once again withdraw its certification request to provide the agency with “more time to complete its review.”  Although the Corps h...
	43. Millennium was promised a certification decision by September 30, 2017. Accordingly, at Ecology’s specific request, and to facilitate a decision by September 30, 2017 (as promised), the Company withdrew and resubmitted its request for CWA section ...
	44. In support of its section 401 certification application and in response to oral requests from Ecology, Millennium provided Ecology a Reasonable Assurance Plan (“RAP”) on August 7, 2017.  That RAP included complete information on discharges associa...
	45. The RAP demonstrated in detail that the information submitted by the Company was sufficient to provide Ecology with the “reasonable assurance” it needed to certify the Project under section 401.  It further explained that the agency did not need t...
	46. On August 31, 2017, Ecology’s section 401 certification lead visited the site and acknowledged that she had not reviewed the RAP.  She nonetheless orally suggested that additional information would likely be necessary for Ecology to certify the Pr...
	47. Accordingly, on or about September 8, 2017, Ecology convened a call with Millennium representatives to orally request additional information about the quantity and quality of its future wastewater discharges.  Ecology staff promised to provide tha...
	48. Public records requests later revealed that Ecology had, as early as January 2017, internally discussed whether Millennium should submit an NPDES permit application prior to Ecology’s consideration of Millennium’s section 401 certification applica...
	49. Attempting to hit Ecology’s constantly moving target, Millennium submitted a subsequent information package that Ecology orally requested be received on September 20, 2017, which included an updated RAP.  That package also included an expanded dis...
	50. The Company also included robust information on the constituents of the coal that would be handled at the facility.  It provided Ecology an evaluation of other analogous NPDES permits around the country and in Washington State involving coal handl...
	51. In fact, the Company provided Ecology with information that Ecology already had on coal-related surface water discharges from the operation of the Centralia, Washington Trans Alta coal-fired power plant.  Less than one year before the Denial was i...
	52. Ecology therefore knew exactly what it takes to ensure that runoff from a coal stockpile of the magnitude Millennium proposed would meet water quality standards.  Indeed, there was nothing materially different, complicated, or mysterious about the...
	53. Nonetheless, on September 26, 2017, Ecology denied Millennium’s CWA section 401 certification with prejudice.  The Denial was issued just four business days after receiving the mountain of enhanced and expanded water quality data, engineering subm...
	54. Despite previously promising Millennium a letter identifying all outstanding information missing from its application, at no time prior to the Denial did Ecology ever provide the Company with a written communication articulating what information M...
	55. Unbeknownst to Millennium, while Ecology certification staffers were working with Millennium to obtain and review the necessary information to support a CWA section 401 certification, Ecology officials at the highest levels, including Director Bel...
	56. Although Ecology certification staff had requested that Millennium submit a host of additional technical information for agency review by September 20, 2017, senior Ecology officials had predetermined to deny the certification “without prejudice” ...
	57. Instead, sometime between a briefing with the Governor on September 7th and a follow-up meeting between Director Bellon, senior agency officials, and the Governor on September 14, 2017, it was decided that Ecology would—for the very first time in ...
	58. Public records requests and discovery in the Board proceedings below revealed that Director Bellon made her SEPA decision in the absence of any known written evaluation of the propriety of her decision, or any sort of decision-making record, other...
	59. The outcome of Ecology’s decision was predetermined and not based on reason or evidence; indeed, Ecology made its determination before it received the massive amount of scientifically technical information it requested.
	60. Defendants never informed Millennium that they intended to use SEPA substantive authority to deny the section 401 certification.
	61. Defendants did not consider the possibility that Millennium could have mitigated the adverse effects discussed in the Denial Order, and did not provide Millennium with the opportunity to discuss appropriate mitigation.
	62. While Millennium had no idea that Ecology would use its so-called SEPA substantive authority to deny the certification outright, Millennium fully expected to have just that sort of frank mitigation discussion for future permitting decisions.  Mill...
	63. The EIS itself expressly disavowed being a permitting “decision” document.  Given the speculative and inconclusive nature of the penultimate EIS conclusion, together with the document’s explicit disavowal of being a permitting “decision-document,”...
	64. To the contrary, Millennium’s conversations with staff at the Governor’s office and with Ecology management at the highest levels led Millennium to believe subsequent mitigation conversations would be forthcoming in accordance with normal permit a...
	65. Moreover, based on Ecology’s past practice, Millennium was led to believe that Ecology would certainly afford it an opportunity to sit down and discuss appropriate mitigation after EIS publication but before Ecology finalized its permitting decisi...
	66. Although Millennium’s conversations with Ecology officials and staff in the Governor’s office led Millennium to decide not to challenge the EIS—which Millennium knew to be biased and fundamentally flawed in respects outside the water quality conte...
	67. Millennium had serious concerns with Ecology’s EIS decision to evaluate human health effects from diesel train emissions using a stationary source standard and a host of unrealistic assumptions.  Rather than engage in protracted litigation on the ...
	68. But Millennium never got that opportunity.  Instead, Ecology used that scientifically flawed diesel emission and human health impact finding, among others, to summarily veto Millennium’s Project.  Ecology used that flawed metric despite acknowledg...
	69. Similarly, Millennium had planned to work with Ecology to discuss ways in which it could mitigate the alleged impact of train emissions, for example by providing  mitigation for homeowners.  Mitigation measures of that type (e.g., in-home filtrati...
	70. At the time Millennium made a decision not to challenge the EIS, it had absolutely no notice whatsoever that Ecology was planning to invoke SEPA substantive authority to deny the water quality certification with prejudice on the basis of non-water...
	71. Millennium’s decision not to appeal the EIS was also based on its numerous and unequivocally favorable water quality findings.
	72. In short, the SEPA and CWA “process” used by Defendants to deny Millennium a CWA section 401 certification was fraudulent, denying Millennium the fundamental administrative due process that the Company was due as a measure of “ordered liberty.”
	73. This was the first time in Ecology’s history that it decided to deny a CWA section 401 certification with prejudice based on SEPA findings it made concerning interstate rail capacity, train traffic (and its attendant effect on vehicular traffic), ...
	74. Due to its animus towards the particular commodity that Millennium proposes to handle on-site, and trans-ship to Asia, Defendants invented special rules and a unique and unprecedented process for the evaluation of Millennium’s section 401 certific...
	75. Defendants’ anti-coal and anti-Millennium animus is long-standing and derives from Governor Inslee himself, who in a speech to the City Club in February of 2013, declared that if Millennium’s Project were approved, Washington State would be unreco...
	76. In June 2016, following publication of the State’s Draft EIS, Bellon reiterated the State of Washington’s goal of being a national and global leader in opposing the use of carbon-based fuels, and argued that if Washington, Oregon, and California s...
	77. With these views in mind, and well before the EIS was finalized, Director Bellon instructed her public relations (“PR”) staff to develop talking points singling out Millennium’s Project as “the biggest coal project in North America,” and as “not a...
	78. Both her PR department and Director Bellon herself took to Twitter to tweet negatively about the Project.  Defendants did not even pretend to be even-handed, discussing only what they considered to be the negative findings in the EIS, and neglecti...
	79. In fact, after reviewing press reports following issuance of the EIS, Ecology staff sent a congratulatory email to themselves, exclaiming that “their social media strategy worked brilliantly.”
	80. Although she tweeted extensively about Millennium’s Project and its certification request, Director Bellon did not tweet about any other certification decisions.
	81. Director Bellon and Ecology also used Twitter to speculate about the new GHGs the EIS predicted would be emitted as a result of train and vessel transportation of the coal that Millennium proposes to trans-ship:
	82. In tweeting about the Project, Director Bellon made no mention of the fact that the independent third party consultants hired to prepare the EIS concluded that Millennium’s Project would actually reduce GHG emissions.  Ecology went so far as to ma...
	83. Although Defendants have not discussed other water quality certification applications on Twitter, they have tweeted frequently about the Millennium Project:
	84. In addition, Director Bellon has “liked” responses to her tweet regarding the Denial, even those which profess to oppose the commodity that Millennium seeks to export:
	85. In contrast, Director Bellon did not “like” any tweets opposing or questioning the Denial.
	86. During the six years it took Ecology to complete the EIS, Defendants got into the op-ed business to stir public opposition.  Ecology subscribed to numerous newsletters and news alert services which identified each and every time Director Bellon, M...
	87. During the comment period on the section 401 certification, Ecology offered to assist private interest groups opposing the Project in uploading their comments to Ecology’s website.  Ecology staff did not reach out to groups supporting the Project ...
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