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I.

Introduction

The Texas Conservative Coalition Research Institute’s (TCCRI) Task Force on Free Enterprise, Energy, and
Infrastructure met throughout 2018. TCCRI staff met with the Task Force’s legislative co-chairs,
legislative staff, and interested private sector stakeholders to discuss pressing public policy issues within
the Task Force’s purview.
The “Free Enterprise” section of this Report focuses heavily on occupational licensing, which has been a
major issue at TCCRI for many years. Chief among the policy recommendations on occupational licensing
is TCCRI’s model legislation, the Occupational Licensing Consumer Choice Act. The Free Enterprise
recommendations also focus on issues of “local control” and what participants in the Task Force
identified as overreaching local governments imposing burdensome local economic regulations at an
increasing rate. The recommendations on local regulations range from specific recommendations on
preemption to larger policies with a broader impact, such as the Texas REINS Act. This section of the
Report also makes two specific recommendations to address issues related to organized labor in Texas.
The “Energy” section of this Report focuses on a single specific issue, but one with a large impact. The
Task Force recommends maintaining a competitive marketplace in energy transmission infrastructure
construction.
With respect to “Infrastructure,” this Report recognizes Texas’s growing and ongoing need to maintain
and build new roads and highways using the best policy options available, which differ from project to
project. Lastly, the Task Force recommends eliminating the annual vehicle inspection requirement in
Texas, which costs Texans time and money, while returning little in the way of discernable
improvements in safety.
This final Task Force Report lays out the public policy issues that the Task Force focused on. The
recommendations made in this final Report range in subject matter and scope, but all should be strongly
considered in 2019 when the Texas Legislature meets for the 86th Legislative Session.
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II.

Free Enterprise
A.

Occupational Licensing

There is little doubt that occupational licensing—i.e. requiring the government’s permission in order to
pursue a specific occupation or trade—creates negative effects and distortions in the marketplace.
Occupational licensing programs are estimated to reduce the rate of job growth by 20 percent and cost
between $35 billion and $42 billion per year in decreased competition, higher prices for consumers,
reduced job growth, and discouragement of innovation and investment.i Evidence suggests that licensed
occupations that grew in employment by 10% from 1990 to 2000 would have grown by 12% without the
license requirement in place.ii Research from the National Bureau of Economic Research estimates that
state-specific licensing examination requirements may reduce interstate mobility by as much as 36%.iii A
recent report shows that the growth in occupational licensing can decrease economic mobility, as
supported by an average of 31 new licenses created in each state over a 20 year period (1993-2012)
correlated with a 6.7 percent decline in absolute mobility over that same period.iv
In addition to the negative economic effects of occupational licensing, existing research strongly
suggests that licensing does little to protect consumers beyond protection that occurs within
competitive labor markets. At least 19 studies have assessed the effect that occupational licensing has
on quality. 12 of those studies categorized the effects as neutral, mixed, or unclear.v A report issued by
the Obama Administration summarizes this argument quite well:
If licensing were able to limit the practice of an occupation to high-quality practitioners,
then it would be expected to improve quality and public health and safety. A wide range
of studies have examined whether this happens. With the caveats that the literature
focuses on specific examples and that quality is difficult to measure, most research does
not find that licensing improves quality or public health and safety.vi
Given the considerable negative effects, the justifications—or lack thereof—for occupational licensing
should be given greater scrutiny. More than 500 professional activities require a state-issued license in
Texas.vii Though a good number of those 500 are sublicenses within the same profession (e.g. there are
different tiers of plumber licenses and cosmetology licenses), that number is still considerable.
An estimated 1,100 occupations require licensure in at least one state, but fewer than 60 of those
occupations require licensure in every state, which suggests that the vast number of licensing laws are
unnecessary.viii Few people could explain why interior designers require a license in three states (and the
District of Colombia), but not the other 47, except maybe the interior design lobby in Nevada, Florida,
and Louisiana.ix

1.

Barrier Enforcement: Research in State License Enforcement Priorities
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“Barrier enforcement” may be defined as government actions relating directly to enforcing the mere
existence of a licensing requirement (e.g. engaging in licensed work without obtaining the required
license) rather than enforcement to protect consumers in some meaningful way (e.g. enforcing health
and safety requirements).
Using publicly available data for the year 2017, an estimated 66% of final enforcement actions by the
Texas Department of Licensing and Regulation may be categorized as barrier enforcement. Numbers
vary from profession to profession. Some professions are regulated at or near 100% barrier enforcement
while others have very low percentages of barrier enforcement and tend to focus more specifically on
legitimate health and safety concerns. Across the spectrum of 24 general categories of licensed
professions analyzed for this Report, 1,625 out of 2,460 administrative orders in 2017 (66 percent)
worked to enforce barriers.
Methodology
The Texas Department of Licensing and Regulation (TDLR) makes administrative order data available on
the agency’s website.x Licenses, permits, and registrations under TDLR’s purview fall into 41 categories,
ranging from “Air Conditioning Contractors and Technicians” to “Weather Modification.” For the
purposes of this Report, orders for 2017 were pulled from each of the 41 categories that had data
available for that year. Some, like “Massage Therapy” and “Transportation Network Companies,” for
example, are new TDLR responsibilities as of this Report’s drafting and did not yet have data available at
the time of publication.xi Several additional categories also lack 2017 data for reasons ranging from
repealed or new statutes to simply no enforcement action taken that year. The category of “Elevators,
Escalators” was excluded entirely because related laws and regulations focus specifically on those
objects, rather than the people licensed to inspect and maintain them.xii
24 of the 41 categories had enforcement data available for 2017. This paper focuses on those
professions, listed in the following table:
Air Conditioning Contractors and Technicians
Architectural Barriers
Athletic Trainers
Auctioneers
Barbers
Boilersxiii
Combative Sports
Cosmetologists
Driver Education and Safety
Electricians
For Profit Legal Services
Hearing Instrument Fitters and Dispensers

Industrialized Housing & Buildings
Licensed Breeders
Midwives
Orthotists & Prosthetists
Property Tax Consultants
Property Tax Professionals
Service Contract Providers
Speech Language Pathologists & Audiologists
Tow Truck Companies
Used Automotive Part Recyclers
Vehicle Storage Facilities
Water Well Drillers & Pump Installers
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Several clarifications on the data are required. First, TDLR does not regulate all licensed occupations in
Texas. Several state agencies share those responsibilities. The Texas Department of Family and
Protective Services, for example, licenses and regulates child-care providers. The Texas Medical Board
regulates licensed physicians. The Texas Department of Public Safety regulates licenses to carry handgun
instructors. Those few examples demonstrate that occupational license regulation is distributed broadly
across state agencies. However, TDLR is the most prominent, and as such, it serves as a strong guide for
occupational licensing and regulation statewide.
In terms of what is counted as “barrier enforcement,” specific violations and enforcement actions are
categorized as such because of their relation to the existence of an occupational license or a
qualification for obtaining, maintaining, or renewing an occupational license, as opposed to some kind
of enforcement action based on conduct that allegedly harms the health and safety of consumers.xiv
Results of “Barrier Enforcement” Analysis
Using the listed criteria, TCCRI looked at all TDLR enforcement data from 2017 and produced the
following table:
Regulated Industry/Profession

Total
Violations

Violations Directly Related to
License/Permit Enforcement
Number

Air Conditioning Contractors and Technicians
Architectural Barriers
Athletic Trainers
Auctioneers
Barbers
Boilers
Combative Sportsxv
Cosmetologistsxvi
Driver Education and Safety
Electricians
For Profit Legal Services
Hearing Instrument Fitters and Dispensers
Industrialized Housing & Buildings
Licensed Breeders
Midwives
Orthotists & Prosthetists
Property Tax Consultants
Property Tax Professionals
Service Contract Providers
Speech Language Pathologists & Audiologists
Tow Truck Companies
Used Automotive Part Recyclers
Vehicle Storage Facilities
Water Well Drillers & Pump Installers
TOTAL:

317
265
3
22
344
4
75
376*
4
439
1
3
6
12
1
4
1
1
5
17
288
29
225
18
2460

257
250
2
2
292
1
3
167*
3
411
1
3
1
7
0
2
1
0
5
3
125
27
58
4
1625

As a % of Total
Violations
81%
94%
67%
9%
84%
25%
4%
44%
75%
93%
100%
100%
17%
58%
0%
50%
100%
0%
100%
17%
43%
93%
26%
22%
66%
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The notion that 66% of licensing enforcement from TDLR can be categorized as barrier enforcement is
interesting enough, but the breakdown among individual professions raises several key points.
First, any profession with enforcement actions in the single digits should be a strong candidate for
outright deregulation. Such lack of necessity for government action is an indicator that TDLR’s resources
could be better allocated elsewhere. Furthermore, the biggest justification for government regulation—
market failure—can hardly be found to occur when state regulators have to intervene only three times
per year. Take the category of “Hearing Instrument Fitters and Dispensers,” for example. There were
only three enforcement actions in 2017 and all three were related to crime. In all three cases, the
licensee or applicant had their license revoked because they had been convicted of a crime, not because
of any action relating directly to their duties as licensed practitioners. Auctioneers are a similar story, as
21 of the 22 violations in 2017 related to common transactional disputes, like failing “to account for or
remit within 20 days of the auction money in the Respondent's possession belonging to the seller.”
These are issues commonly addressed by the market in the vast majority of professions.
The larger areas of enforcement are where it becomes clearer that, in practice, the government’s main
responsibility vis-à-vis occupational licensing is to protect the licensed industry’s barriers to entry. Air
conditioning contractors and technicians, for example, have a barrier enforcement rate of 81%. The
majority of these violations are simply doing the work without a license or with an expired license. A
small number of the counted violations includes doing work without the proper permit. Very few of the
overall violations allege some measure of harm to consumers.
The most egregious category of barrier enforcement may be electricians, a category in which 93% of the
state’s 439 enforcement actions in 2017 simply protected the licensed electrician profession from
unlicensed electricians. Put differently, 93% of enforcement actions punished people who performed
electrical work without a license.
The category of barbering is interesting as well. With 84% of 2017’s 344 enforcement actions
categorized as barrier enforcement, it is clear that there are a lot of people in Texas willing to pay
unlicensed barbers in exchange for their services. More to the point, the vast majority of would-be
barbers have done nothing wrong, apart from not obtaining the requisite license.
Even the professions in which the raw categorization does not reveal the major problem to be barrier
enforcement are interesting. For instance, only 17 percent of enforcements against speech language
pathologists and audiologists are categorized as barrier enforcement. However, of the enforcement
actions that were not categorized as barrier enforcement, every single one of them1 related to billing
and paperwork, issues that the market deals with quite well in most professions.
Key Takeaways of Barrier Enforcement Analysis
1

There were 14 total actions not categorized as barrier enforcement.
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This data illuminates several important facts of license enforcement. First, given that a license
requirement is often cited as a necessity for regulating a given profession, the fact that most
enforcement is carried out against non-licensees would suggest that such is not the case. Unlicensed
bad actors can be—and are often—found. Put differently, since most enforcement is already focused on
the unlicensed, it is incorrect to assert that licensure is needed in order catch bad actors.
Second, most regulatory actions taken that are not categorized herein as barrier enforcement fall into
categories of acts for which there are many existing consumer protections in state and federal law.
Failure to pay a required sum or deliver the required good within the required time frame; failure to file
the correct paperwork or to file paperwork in a timely manner; failure to remit a required fee—these
are all regulatory actions by TDLR not categorized herein as barrier enforcement, and they are common.
But they are equally common, if not more so, in unlicensed sectors of the professional marketplace. In
all unlicensed sectors of the marketplace, issues of this sort are resolved through contract enforcement,
existing consumer protection laws, non-license statutory regulations, and human understanding.
Third, the most egregious violators are often the licensees themselves. As an objective and factual
matter, requiring a state-issued license does not prevent bad actors from acting badly. It merely gives
the state a license to revoke. The same is commonly done within private associations and trade groups,
outside of government regulation.
Looking through 2017 enforcement data, it is clear that TDLR engages in a fair amount of legitimate
health and safety enforcement, and this Report should not be construed as an attack on TDLR. TDLR
exists to enforce the laws passed by the Texas Legislature, and by most accounts the agency does a good
job to that end. However, the greatest effect of TDLR’s enforcement of occupational licenses in Texas is
to enforce the barriers imposed by those statutes, and to do so at the expense of consumers and
unlicensed workers, to the benefit of licensed workers and regulated industries.

2.

Thinking About Occupational Licensing in a Different Way

Arguments in favor of occupational licensing, to a near universal extent, focus on the need to protect
“health and safety” of consumers, yet consumers rarely call for licensing laws. It is the industries
themselves that typically lobby for licensing laws.
It should be noted that most professions do not require an occupational license. Furthermore, many
unlicensed occupations in Texas raise arguably legitimate health and safety issues. For example:
•

Painters are consistently listed as one of the most dangerous common professions in existence.
Not only do they climb ladders and scaffolding, which poses a danger risk to themselves and
liability risk to clients, but we often trust them in and around our homes.
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•

The same can be said for handymen and general contractors. Hanging light fixtures, making
structural repairs, and the variety of other jobs done by handymen pose arguable health and
safety risks to those workers and the residences they work on.

•

Auto mechanics fix our cars. We trust them to keep our automobiles in safe, working condition.
We all rely on the work of auto mechanics at one point or another. We rely on that work every
time we set foot in our cars.

•

Nannies and in-home child care providers are people we trust in our homes and with our
children.

•

Foundation repair workers are people we trust with the structural integrity of our homes.

The list goes on, but the point is that these professions all create the arguable premise of a health and
safety implication, which is the standard often used when debating occupational licensing. Few would
argue that an auctioneer, which requires a state-issued license, poses a greater health and safety risk
than a nanny or an auto mechanic (neither is licensed), yet we license the former, but not the latter.
Moreover, the former—auctioneers—are a prime example of an industry that actively advocates for its
own license and regulation. Legislative session after legislative session, the industry testifies or registers
support for its own regulations. In 2013, all four witnesses supporting changes to auctioneer licensing
identified as being associated with the industry.xvii No person opposed the bill. The same can be said
about auctioneering licensing and regulation bills in 2011xviii and 2015xix

3.

Lessons from Hurricane Harvey

Hurricane Harvey and actions taken by Governor Abbott to aid recovery efforts are instructive in terms
of how discussions of occupational licensing should be framed differently. Under Section 418.016 of the
Government Code:
The governor may suspend the provisions of any regulatory statute prescribing the
procedures for conduct of state business or the orders or rules of a state agency if strict
compliance with the provisions, orders, or rules would in any way prevent, hinder, or
delay necessary action in coping with a disaster.xx
Governor Abbott has used this authority extensively, with hundreds of statutes and rules still in
suspension. Many of these relate to occupational licensing. Waivers include suspension of just about
every registration, renewal, and continuing education requirement for health professionals, suspension
of all necessary statutes and rules prohibiting health care professionals licensed out-of-state from
practicing in Texas, and suspension of a host of licensing requirements for professions like plumbers,
peace officers, psychologists, private security personnel, continuing education requirements of all
licenses under TDLR’s purview within the affected counties, and many others.
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The number of licensing suspensions for Harvey are so numerous and the term of the suspensions, and
waivers so long, that there should be a study done on which license requirements were suspended or
waived and what the impact was. The benefits likely far outweigh the negatives. Moreover, the decision
to raise these barriers across the board in an effort to aid hurricane recovery indicates that supply
limitation is a crucial element of occupational licensing. The fact that Texas needed these workers and
was willing to lift the licensing requirements in order to increase that supply should be Exhibit A in terms
of evidence that these licenses are not crucial in terms of the health and safety arguments presented in
order to justify them in the first place.

4.

Policy Recommendation: Pass TCCRI’s Occupational Licensing Consumer
Choice Act

The Occupational Licensing Consumer Choice Act (“The Act”) is model legislation drafted by TCCRI. The
Act “provides consumers with the right to choose a worker who best serves their needs irrespective of
whether that person holds an occupational license.” If a person works in an otherwise legal profession
that requires a license, The Act provides that a license is not required so long as the person discloses the
fact that they are not licensed by the state to prospective customers. The Act provides requirements for
a written disclosure, and production of such a disclosure in any enforcement action for not having a
license shall be dismissed. The full text of the bill is provided in Appendix A.
Where other model licensing bills focus on litigation and methods for striking licensing laws down, The
Act takes a different approach. It is self-executing in that it provides a clear framework for working
without a license. It focuses on consumer information and consumer choice. The Act’s benefits are
myriad:
•
•
•
•

It does not repeal any licenses, but makes them no longer mandatory.
It allows licenses to remain a market signal of qualification, but empowers consumers and other
market participants (insurers, for example) to choose for themselves how important the license
is.
It creates more market competition. This is good for workers, consumers, and the larger
economy.
It empowers industry groups, trade organizations, and similar private associations to selfregulate without the participation of government.

Note: The full text of the Occupational Licensing Consumer Choice Act can be found in Appendix A to this
Report.

5.

Policy Recommendation: Preempt Local Licensing Laws

Local governments often duplicate state licensing laws with burdensome local requirements. San
Antonio, for example, requires State Electrical Licensees to register with the city.xxi It also requires
similar actions for plumbers and a variety of other professions already licensed by the state. Where
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professions are regulated at the state level, cities should not be imposing redundant or additionally
burdensome requirements.
Representative Matt Schaefer filed House Bill 153 during the 85th Legislative Session. Unless expressly
authorized by law, HB 153 would have prohibited municipalities from adopting or enforcing
occupational licensing requirements more stringent than those already required by the state, or from
requiring a person to obtain a municipal license at all. Such a reform would have a positive impact on
individuals trying to earn a living, and to the larger economy in Texas.

6.

Policy Recommendation: Allow License-Holders who Default on Student
Loans to Keep Their Licenses

A March 2018 report by the Texas Tribune found that Texas is one of 19 states that subjects people to
having their occupational license revoked if they default on their student loans.xxii Although
comprehensive data is difficult to obtain, the report found the following:
Records from multiple organizations and agencies suggest more than 4,215 people in the
state – including security guards, cosmetologists and pharmacists – were at risk of losing
their license because of student loan default in 2017.
Since 2010, 530 nurses were unable to renew their licenses because they were in default
on their student loans, according to information provided to The Texas Tribune through
a public information request. And nearly 250 teachers . . . had an application for a license
renewal denied for this reason over the course of five years, data from the Texas
Education Agency shows.xxiii
The policy change to allow non-renewal of occupational licenses for loan default was made in 1989.xxiv
At the time, the argument was that the potential suspension of a license was a strong incentive to make
payments on time.xxv
True as that may be, there is a great irony in revoking one’s ability to earn money because that person is
unable to pay on a student loan. In April 2018, several legislators publicly stated their intention to
address this issue during the 86th Legislative Session.xxvi Representative Matt Krause filed House Bill 218
to that end. Although it may be a smaller issue in the larger occupational licensing debate, HB 218
addresses an important flaw in state law that will help people to keep their jobs and earn the money
they need in order to make payments on student loans.

7.

Policy Recommendation: Repeal Criminal Penalties for Working Without a
License
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A separate issue from requiring a criminal background check in order to obtain a license, many
occupational licensing statutes make it a criminal offense to engage in activity that requires a license,
without first obtaining that license. For example, it is a Class C misdemeanor to represent that a person
is a “registered interior designer” unless that person has registered with the state as an interior
designer.xxvii
Even where certain activities require a license, those activities are otherwise legal, and a person should
not be rendered a criminal by virtue of engaging in them.
With respect to registered interior designers—a statute that should be repealed entirely—
Representative Craig Goldman filed House Bill 3878 (85R) to repeal the criminal penalty for calling
oneself a registered interior designer without said registration. HB 3878 would be a worthwhile pursuit
in the 86th Legislative Session, as would repeal of all criminal penalties for engaging in otherwise legal
economic activity without a license. Civil penalties, where necessary and justified, are more than
adequate to address unlicensed practitioners.

B.

Local Economic Regulations

The principle of federalism is well established between state governments and the federal government.
While the federal government has broad powers granted to it by the states, those powers are
specifically defined and granted to it in the United States Constitution. Article 1, Section 8 of the U.S.
Constitution lists Congress’s enumerated powers, such as, for example, regulating commerce “among
the several states,” and granting the powers “to declare war” and “to raise and support armies.” The
Tenth Amendment to the U.S. Constitution makes clear that “powers not “delegated to the United
States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or
to the people.”
Not as well understood, but certainly no less important, is the relationship between the state
government and the political subdivisions located within its borders. As was the case with granting
consent to the federal government, the State of Texas consented to the establishment of local
governments and defined their purposes and the scope of their powers.
At an increasing rate, local governments in Texas are passing laws and ordinances that exceed the scope
of their intended authority. Policies like the Denton hydraulic fracturing ordinance, ridesharing
regulations in Austin and elsewhere, plastic bag bans, requirements on construction materials used for
private property, and paid sick leave mandates all negatively impact the Texas economy and the liberty
of its citizens. Often couched in arguments of “local control,” these policies represent considerable
overreach on the part of local governments and the State has a legitimate and compelling interest in
stepping in to remedy these issues. Often times, these laws and ordinances are enacted for no good
reason beyond the personal preferences of local elected officials or at the request of vendors who stand
to benefit.
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Government exists to protect liberty, not to “control”
Article 1, Section 19 of the Texas Constitution provides the following: “No citizen of this State shall be
deprived of life, liberty, property, privileges or immunities, or in any manner disfranchised, except by the
due course of the law of the land.”
The most relevant part Section 19 in the context of overreaching local governments is “liberty.” The
Texas constitution protects liberty, even over the policy preferences of local governments or their
constituents. When local governments pass laws and ordinances restricting liberty in burdensome ways
that is disconnected from any rational need for the regulation, the state has a legitimate role to play in
protecting the people from such encroachments.
Local governments derive their powers from the state
Article 1, Section 2 of the Texas Constitution provides, in part, the following: “All political power is
inherent in the people, and all free governments are founded on their authority, and instituted for their
benefit.”
As Section 2 states, the State’s authority is derived from the people, for the people’s benefit. Through
the Texas Constitution, the people have granted counties (Article 9) and municipalities (Article 11) the
right to exist. They are creatures of state government, and state government reserves the right to define
their legitimate functions. For instance, Article II, Section 13 states that “the legislature may by law
define for all purposes those functions of a municipality that are to be considered governmental and
those that are proprietary, including reclassifying a function's classification assigned under prior statute
or common law.” Should local governments impose burdensome laws and ordinances on the people,
local control is a secondary concern. Furthermore, the notion that local control is some sort of
conservative panacea is a falsehood.
It is appropriate and legitimate for the state to regulate economic activity to further the goals of freeflowing commerce and free enterprise.
The federal government may regulate interstate commerce to prevent states from burdening each other
with anticompetitive taxes and regulations aimed at benefitting themselves at the expense of the rest of
the union. Similarly, it is appropriate for state governments to regulate intrastate commerce for the
purposes of promoting uniform market-friendly regulations. Where local governments enact
burdensome, unnecessary laws and ordinances, State government should step in on the people’s behalf.
“Local,” as a concept, no longer has its traditional meaning.
As a practical matter, local control as a philosophy must be re-evaluated in light of ordinances that
impact millions of people. Local control, as a concept of governance, is moored in the ideal of the people
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of a remote hamlet forced to make decisions solely for their benefit, impacting few people. In an age of
mass transportation and mass communication, with five major metro areas in Texas bigger than most
states, local control is no longer moored in the ideal. Combined, the Dallas and the Houston CSA’s are
comprised of over 11.5 million people. In some cases, local elected officials represent a greater number
of people than those at the state level. This fact turns the local control argument upside down.
City

Population

City Council

Represented Per District

Austin

948,000 (2016)

10 Districts

95,000

San Antonio

1.5 million (2016)

10 Districts

150,000

Houston

2.3 million (2016)

11 Districts | 5 At-Large

209,000 | 460,000

Dallas

1.3 million (2016)

14 Districts

93,000

Given these premises, and the increased regularity with which local governments in Texas have
overstepped, the Texas Legislature should consider the following policy proposals:

1.

Policy Recommendation: State Preemption on Paid Sick Leave

The most prominent “local control” debate in Texas is currently “paid sick leave” ordinances, which have
been Adopted in Austin and San Antonio.xxviii As TCCRI’s General Counsel, Russell Withers, explained in
“Austin sick leave policy another cleanup for Legislature,” paid sick leave is a benefit that private
businesses should have the choice to offer. Indeed, it helps “keep employees healthy by encouraging
their co-workers to stay home when they are sick, but it’s a nice benefit to have generally. It makes an
employer more attractive to prospective employees.”xxix That is why most employers already offer some
form of leave:
The private sector provides paid sick leave to 68 percent of workers, according to the
Bureau of Labor Statistics. Given that 76 percent receive paid vacation and 77 percent
receive paid holidays, it is clear most private businesses place a high level of value on
these benefits without a government mandate in most cases.xxx
But good private policy is not necessarily good public policy. And sometimes it is unconstitutional as
such. In November, 2018, Texas’s 3rd Court of Appeals ruled that Austin’s paid sick leave ordinance is
unconstitutional by way of preemption through the state’s minimum wage law.xxxi The Texas Minimum
Wage Act expressly prohibits municipalities from regulating the wages of employers. The court
concluded that Austin’s ordinance “increases the pay of those employees who use paid sick leave. Thus,
under the plain language of the TMWA, the Ordinance establishes a wage.”xxxii Only five months prior,
the Texas Supreme Court ruled unanimously that the City of Laredo’s plastic bag ordinance was
unconstitutional.xxxiii
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Despite the 3rd Court’s firm and well-reasoned ruling on paid sick leave, the Legislature should not
presume that the decision will stand. As such, Representative Matt Krause has filed House Bill 222,
which would prohibit local mandates on paid sick leave.xxxiv The Legislature should seriously consider this
proposal.

2.

Policy Recommendation: State Preemption on Short-Term Rentals

Through services like HomeAway and Airbnb, homeowners can rent out their houses, apartments, and
condominiums to visitors for short periods of time at nightly or weekly rates. These short-term rental
(STR) properties are popular on a worldwide scale. Airbnb, for instance, offers more than 2 million
properties for rent across more than 34,000 cities in nearly 200 countries.xxxv That includes properties
ranging from small apartments to castles (over 1,400 castles are available to rent through Airbnb).xxxvi
More than 60 million people have used Airbnb to find a place to stay while traveling.xxxvii
At their most basic level, STRs involve a decision by property owners to lease out their own real
property. This is a transaction that has taken place for thousands of years. That new technology
facilitates it with greater ease today is no cause for alarm. And yet, local governments have imposed
restrictive measures on property owners leasing their own property as STRs.
Regulation of STRs in Texas is a mix of good and bad. In 2016, R-Street, a Washington D.C.-based public
policy think-tank, released an analysis of STR regulation in the largest 59 cities in the United States
based a number of factors such as existing regulations, the extent to which they restrict STRs, what
obligations the city imposes on STRs, and how burdensome the regulations are.xxxviii Based on the points
awarded or deducted in those categories from a baseline score of 90, each city was assigned a letter
grade. Seven Texas cities were included in the study. The results are as follows:
City
Austin
Dallas
El Paso
Ft. Worth
Galveston
Houston
San Antonio

Framework
+10
0
0
0
+10
0
0

Restrictions
-25
0
0
-30
0
-20
0

Taxation
0
0
0
0
-2
0
0

Licensing
-7
0
0
-2
0
0
0

Enforcement
-5
0
0
0
-1
-5
0

Total
63
90
90
58
97
65
90

Grade
D
AAF
A+
D
A-

Given the broad range of regulatory approaches taken by cities with respect to STRs, the Texas
Legislature has considered a statewide regulatory structure that would preempt the cities with a
market-friendly approach that respects the private property rights of homeowners. Senate Bill 451 (85R,
Hancock) and House Bill 2551 (85R, Parker) would have prohibited municipalities from expressly or
effectively prohibiting the use of private property as a short-term rental, or from regulating short-term
rental marketplaces. SB 451 would not have affected private entities, including property owners’
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associations. Interestingly enough, however, the Texas Supreme Court ruled in May 2018 that a
homeowners’ association that restricted home use to “residential purposes” did not prohibit home use
as a short-term rental.xxxix
As was the case with ridesharing, STRs represent an area in which local governments have overreached.
Moreover, the added element of limiting economic gains available through one’s own private property
raise further concerns. STRs represent an area in which a sensible state-level framework should replace
onerous local-level regulations and prohibitions.

3.

Policy Recommendation: Pass the Texas REINS Act

There is a strong argument that one-at-a-time remedies to local overreach are inadequate. Indeed, from
hydraulic fracturing bans and plastic bag bans to burdensome ridesharing regulations and paid sick leave
mandates, local governments have established a pattern that does not appear to have an end. One
approach to this trend is to establish a statutory basis for individuals and businesses to challenge these
laws in court.
The Regulations with Economic Impact in Need of Scrutiny (REINS) Act would provide a judicial remedy
to ensure that a business or individual has a right to engage in an occupation or business activity without
overly burdensome or inconsistent local regulation. The REINS Act provides a state licensee with the
authority to file a suit to enjoin the enforcement of local regulations that imposes restrictions that are
more stringent that state law or that would result in an adverse economic impact on the state licensee.
The Texas REINS Act protects economic freedom and individuals’ right to make a living without
duplicative or excessive governmental regulation. Not only would it provide a strong statutory basis for
actively seeking to protect economic liberty and free enterprise, but it would act as a deterrent as well.
Local governments would be required to consider the economic costs and their justifications for new
laws and regulations before enacting them, lest they end up achieving little more than paying for an
entrepreneur’s legal fees and costs.
Importantly, the REINS Act is not a preemption bill. Local laws and regulations are permissible so long as
they are not unduly burdensome, do not conflict with state law, and can be justified as legitimately
necessary to address public health or safety concerns. The bill would require city governments to make a
case for the ordinance in front of a fair and impartial judge instead of in the confines of council
chambers where members are predisposed to imposing these burdens as a front for raising revenue or
serving a special interest. The bill provides an avenue for individuals who do not have the time to lobby,
nor the resources to hire a lobbyist.
Two versions of the REINS Act were filed during the 85th Legislative Session. Senate Bill 2178 (Huffines)
and House Bill 3947 (Laubenberg) both would have positively impacted workers and business by
providing relief from excessively burdensome local regulations.
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4.

Policy Recommendation: Amend the Texas Constitution to Further Protect
Texans from Excessively Burdensome Economic Regulations

In 2015 the Texas Supreme Court ruled in Patel v. TDLR that TDLR’s regulatory decision to force eyebrow
threaders to obtain cosmetology degrees (which contain hundreds of hours of onerous training
requirements completely irrelevant to eyebrow threading) was unconstitutional under the Texas
Constitution. Despite TDLR’s insistence that Texas apply the rational basis test—a low burden that the
government almost always satisfies—the Texas Supreme Court applied a higher standard—the “real and
substantial” test. While laws and regulations are presumed constitutional, the court explained its higher
standard:
To overcome th[e] presumption [that laws and regulations are constitutional], the
proponent of an as-applied challenge to an economic regulation statute under Section
19’s substantive due course of law requirement must demonstrate that either (1) the
statute’s purpose could not arguably be rationally related to a legitimate governmental
interest; or (2) when considered as a whole, the statute’s actual, real-world effect as
applied to the challenging party could not arguably be rationally related to, or is so
burdensome as to be oppressive in light of, the governmental interest.
While the Patel decision provides stronger protections to economic liberty in Texas than what is
available in federal court, it is not enough. Moreover, a provision directly embedded in the Texas
Constitution would provide the highest level of protection available for economic liberty. Two options
are as follows:
1. Amend Article 11, Section 5(a):
“[N]o . . . ordinance passed under [a city] charter shall
contain any provision inconsistent with, or more economically
burdensome than, the Constitution of the State, or of the
general laws enacted by the Legislature of this State.”
2. Add an entirely new provision as follows:
“No [city/county/local government] may adopt a law,
ordinance, or policy that excessively burdens commerce or
economic
activity
within
the
State
or
between
the
jurisdictions located within the State. Such a law,
ordinance, or policy shall be void.”
Option 1 would amend the state’s extant preemption language to include language establishing that any
local law or regulation more burdensome than an existing state law or regulation in the same space is
unconstitutional. Option 2 is more expansive and would prohibit all laws and policies that are
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excessively burdensome. It would also create a sort of intrastate commerce clause that would make the
state responsible for ensuring that policies between county and city governments do not differ to an
excessively burdensome degree.

C.

Organized Labor and Right to Work

Texas is a state that values voluntary participation in labor organizations. Indeed, the specific “Right to
Organize” under Texas law provides that: “All persons engaged in any kind of labor may associate and
form trade unions and other organizations to protect themselves in their personal labor in their
respective employment.”xl Indeed, “[a] person's inherent right to work and to bargain freely with the
person's employer, individually or collectively, for terms of the person's employment may not be denied
or infringed by law or by any organization.”xli
Despite this permissive and encouraging approach to organized labor, Texas prohibits compelled
participation in organized labor. As a right to work state, Texas law provides that “[a] person may not be
denied employment based on membership or non-membership in a labor union.”xlii Furthermore, any
contract requiring membership in a labor union or to remain in a labor union is void.xliii Right-to-work
policies are primarily about the liberty of workers to join or not join organized labor, but the economic
benefits of right-to-work laws are well-established.
Several policies in Texas run counter to the state’s right-to-work approach, and the Legislature should
consider addressing them.

1.

Policy Recommendation: Prohibit Project Labor Agreement in Government
Contracts

Project labor agreements (PLAs) run counter to Texas’s policy as a right-to-work state because they can
result in public construction projects being awarded exclusively to unionized companies and labor
forces. The National Right to Work Legal Defense Foundation Explains:
A project labor agreement requires all contractors, whether they are unionized or not, to
subject themselves and their employees to unionization in order to work on a
government-funded construction project. This is done by including a union collective
bargaining agreement in a public construction project’s bid specifications. In order to
receive a contract, a contractor must sign the agreement and subject its employees to
union control.
Project labor agreements usually require contractors to grant union officials monopoly
bargaining privileges over all workers; use exclusive union hiring halls; force workers to
pay dues to keep their jobs; and pay above-market prices resulting from wasteful work
rules and featherbedding.xliv
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PLAs are associated with all of the same issues that plague organized labor on a larger scale. The Beacon
Hill Institute published a study in 2017 that illustrated a 13.12 percent increase in costs when PLAs are
used.xlv Part of that can be attributed from fewer contract bids because PLA requirements reduce
competition.xlvi
Since 2009, 23 states have passed legislation or enacted executive orders that restrict PLAs, which brings
the total number of states with such a restriction to 24.xlvii Senate Bill 452 (85R, Hancock) and House Bill
648 (85R, Parker) proposed to prohibit project labor agreements as a requirement for contracts that use
state money. As the author’s statement of intent on SB 452 explains:
Project Labor Agreements (PLAs), are increasingly being used across the nation as a means
of forcing governmental entities to award contracts to unionized companies. When
allocating state resources for approved state-funded projects, there should not be
preferences for unionized labor or non-unionized labor. Such preferences place the state
in a position of picking winners and losers in decisions not based upon the most efficient
cost or the most competent labor in the execution of government contracts.
If a unionized company can perform the work for the best value, then they should win the
bid. The same holds true for non-unionized companies. This bill ensures that everyone
can compete on the open market regardless of their group affiliation.xlviii
SB 452 passed the Texas Senate and the House Committee on Economic and Small Business
Development during the 85th Legislative Session. The bill would be a strong reform for Texas as a rightto-work state and should be pursued again the 86th Legislative Session.

2.

Policy Recommendation: Prohibit Automatic Payroll Deductions for Public
Employees’ Union Dues

Many government employers in Texas, such as police departments and school districts, automatically
deduct union dues from employee payrolls. Section 403.165 of the Government Code and Section
141.008 of the Local Government Code authorizes this practice in state law.
Choice for Workers is Greater When Dues are not Automatically Deducted
Membership in a union should be discretionary. Dues payments should always be voluntary, because,
that way, paychecks are protected, and individuals may make spending decisions that are particularized
and in their personal best interest. Some persons may wish to join a union, while others will opt for
saving the money they would otherwise pay in membership dues for other purposes. Even though
payroll deductions are currently voluntary under Texas law, there is no reason that the state
government should facilitate union organization through monetary transfers. Membership fees should
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be privatized and collected through individual payments as they are in the vast majority of clubs,
organizations, societies, and membership-based groups. The American Civil Liberties Union (ACLU), the
National Association for the Advancement of Colored People (NAACP), and the National Rifle Association
(NRA) are three examples of organizations, which thrive on voluntary dues and donations without being
facilitated by government. Moreover, many of these organizations offer a recurring payment option,
which, if applied to union dues could take the place of government payroll deductions.xlix
When offered a choice, union members tend to opt-out of payroll deductions. In Wisconsin, for
example, Act 10 (2011) ended collective bargaining, as well as payroll deduction labor union dues. As a
consequence, the president of the American Federation of State, County, and Municipal Employees
(AFSCME) stated that membership declined by 70 percent after Act 10’s passage. l In fact, in 2010,
AFSCME had over 9,000 members with a total income of over $7 million. By 2013, membership was
down to under 3,500.li This decline is likely more attributable to the larger collective bargaining reforms
and shift towards right-to-work in Wisconsin than it is to removing automatic payroll deductions for
union dues. Nevertheless, these reforms are all consistent with a shift to provide workers with more
freedom. When asked about the results, then-Governor Scott Walker stated that he and other reformers
were “trying to empower workers and give them a choice. If workers saw value out of their union, then
they have every right to stay put. But if they didn't, they could make that choice."lii
The Wisconsin law and similar ones in states like Washington, Idaho, Utah, and Michigan are known as
“paycheck protection” bills.liii One of the core motivations of these measures is to prevent taxpayer
subsidization of political causes. Often times, state residents are unaware of how these funds are used.
As the National Review reported in 2014, “Taxpayer-funded collection of government-union political
money gives union bosses an unfair political advantage. In Pennsylvania, government unions reported
spending nearly $5 million in dues on political activity and lobbying in 2012, plus more than $2.6 million
in campaign contributions. All of that money was collected using public resources and sent directly to
union bosses.”liv In Texas, the state comptroller’s office collected $6 million in dues from more than
45,000 state employees in the 2016 fiscal year.lv It is fair to wonder how many state taxpayers have any
idea their money is being transferred to unions that, in turn, are unaccountable to voters.
Another impetus for this type of legislation is that it reduces the likelihood of union leadership making
political decisions that are divorced from the desires of members. While some portion of members’
dues payments are used by leadership to represent them, large percentages are used on “other”
activities like lobbying, gifts, grants, overhead, conferences at lavish resorts, and staff compensation
(including six–figure salaries several times larger than those paid to members of Congress). This
presents problems. A labor economist for the Heritage Foundation stated the matter succinctly:
For all their influence in the workplace, it is not clear whether unions actually represent
their members’ values. While it is true that union members elect their leaders, union
leaders appear to pursue an agenda disconnected from the concerns of their members.lvi
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For example, despite the fact that almost two in five union members voted for President George W.
Bush in the 2004 elections, the AFL-CIO and ASCME both donated over 97% of their donations to
Democratic candidates.lvii Although it is true that, under the Supreme Court precedent Communication
Workers v. Beck,lviii employees cannot be forced to donate to political causes, and are entitled to
demand a refund of the portion of their dues spent on politics, in reality unions erect multiple
roadblocks – time-consuming bureaucratic procedures, and requiring the involvement of the National
Labor Relations Board, to name but a couple.
When state-facilitated payroll deductions are eliminated, unions have less money to spend on the
aforementioned “other” activities, especially political ones. Research suggests the result: there is a
“clear negative effect on public union contributions to candidates for state legislative office. These
[paycheck protection] laws reduce union campaign donations by approximately 50 percent.”lix This
would come as great relief in Texas, where unions’ political impact has been as significant as it has onesided. As the Wall Street Journal reported in 2015, “Over the last three election cycles, Texas Democrats
received 99% of the political contributions from the American Federation of State, County, and
Municipal Employees (AFSCME), and 98% from the Service Employees International Union (SEIU) as part
of a multi-union effort to ‘turn Texas blue.’”lx One former AFSCME employee testified that “more than a
third of the money AFSCME collected in Texas was sent to Washington, D.C. Those funds helped
support the union’s contributions to liberal groups and causes, including AFSCME’s $150,000 to the
Center for American Progress and $30,000 to Media Matters, a de facto arm of the Hillary Clinton
campaign.”lxi
Government Costs and Savings
Requiring state and local governments to withhold union dues from paychecks imposes costs on the
government, both in terms of manpower and budgetary expenditures.
For example, the Houston Federation of Teachers, a division of the AFL-CIO representing teachers in the
Houston area, had 5,175 members from July 2013 through July 2014.lxii Each paid between $16.60 and
$24.10 per pay period in union dues for a total of $3,096,739 in dues from its members.lxiii That’s only
one profession in a single geographic area of the state. While its scope is debatable, there is an
administrative burden associated with union dues collection and disbursement through government.
Voluntary organizations are responsible for these costs in the vast majority of circumstances. Unions are
unique in the respect that they are able to off-load these burdens onto taxpayers. That is partially why
parties against this reform are almost universally unions.lxiv
If payroll deductions for union dues by government are eliminated, the state of Texas, as well as county
and municipal governments, could reduce administrative burdens associated with collecting the union
dues, keeping records, and disbursing the funds to the unions. Moreover, as already discussed, unions
and their members could set up automatic dues payments without the need for government facilitation.
As Senator Huffman said during the 85th session, it would take state workers “five to ten minutes” to
find a way to pay their dues by alternative means.lxv
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Issues Inherent in Past Versions of the Proposal to Prohibit Automatic Deductions
Several legislative attempts have been made to eliminate automatic union payroll deductions in Texas.
Senate Bill 13 (85R, Huffman), Senate Bill 94 (85S1, Hughes), and House Bill 156 (85S1, Isaac) all
proposed to do so. However, one controversial aspect of these previous attempts is that they included
exemptions for law enforcement, firefighters, and emergency medical services personnel who
voluntarily “opt in” to payroll deductions. The arguments presented herein, however, apply with equal
weight to those exempted unions. The fundamental principle is not only that union membership should
be voluntary, but more importantly that the state government has no business facilitating union
organization through financial transfers. No matter how much societal benefit police officers and
firefighters provide, and no matter how grateful we remain for their putting themselves in harm’s way,
these public employees are still citizens that are capable of making their own financial and membership
decisions without the government’s assistance. The exemptions should therefore be eliminated in all
cases so that union dues payments are entirely privatized.

3.

Policy Recommendation: Prohibit “Release Time” in Public Employee Union
Contracts

Article 3, Section 51 of the Texas Constitution prohibits “the making of any grant of public moneys to
any individual, association of individuals, municipal or other corporations whatsoever[.]” Article 3,
Section 52 further restricts the ability of “any county, city, town or other political corporation or
subdivision of the State to lend its credit or to grant public money or thing of value in aid of, or to any
individual, association or corporation whatsoever[.]” Despite these provisions and the general
prohibition on compelled support of labor unions, city contracts often include provisions supportive of
union activity, subsidizing them both financially and operationally.
“Release time” (also called “association business leave”) is a provision in public employee contracts that
pays union officers for engaging in union activity, sometimes exclusively so. According to the Mackinac
Center for Public Policy, release time costs federal taxpayers roughly $122 million annually.lxvi State and
local figures are more difficult to ascertain, but in Austin, the cost of release time for unionized police,
firefighters, and emergency medical personnel in 2012 and 2013 was over $800,000.lxvii The Goldwater
Institute estimates the total cost of release time nationally at all levels of government is $1 billion per
year.lxviii
What activities are subsidized by release time pay? Mark Pulliam explains in City Journal:
What exactly are union officers allowed to do on the taxpayers’ nickel while on “release
time”? Under the current union contract, the officers of AFA Local 975 can participate in
negotiations, adjust grievances, attend dispute-resolution proceedings, attend union
conferences and meetings, and even engage in partisan political activities related to

22
Texas Conservative Coalition Research Institute
txccri.org

Limited Government – Individual Liberty
Free Enterprise – Traditional Values

“wages, rates of pay, hours of employment, or conditions of work” affecting members of
the union. In other words, city officials have empowered officers of AFA Local 975 to lobby
against the interests of the taxpayers—while being paid by the taxpayers.lxix
Indeed, the contract between the City of Austin and the Austin Firefighters Association, Local 975
requires the city to pay for as much as 5,600 hours of release time each year. That is but one example.
The Competitive Enterprise Institute published a report in 2015 highlighting several release time abuses
in Texas.lxx The San Antonio Fire Department granted over 4,200 hours of release time in 2012 and
another 4,600+ hours in 2013, which cost taxpayers over $135,000 and $151,000, respectively.lxxi San
Antonio’s Police Department granted even more release time, issuing over 7,900 hours in 2012 for a
taxpayer cost of over $252,000.lxxii
Release time is not exclusively a Texas issue. Indeed, it was recently prohibited in Missouri as part of a
larger legislative package on right to work and organized labor. The language in the Missouri bill reads as
follows:
Every labor agreement shall expressly prohibit labor
organization representatives and public employees from
accepting paid time, other than unused paid time off that was
accrued by such public employees, by a public body for the
purposes of conducting labor organization-related activities
concerning collective bargaining, including, but not limited
to, negotiations, bargaining meetings, meet and confer
sessions, and any other collective bargaining-related
activity, provided that every labor agreement may allow for
paid time off for the purposes of grievance-handling,
advisory committees, establishing a work calendar, and
internal and external communication[.]lxxiii
Similar language in Texas would reinforce its intention to remain a right to work state where union
membership and support are entirely voluntary. Such a statute would reinforce a 1979 opinion from the
Texas Attorney General’s office that took the position that release time is an illegal gift of public funds
for a non-public purpose.lxxiv Yet, this practice continues. The subsidization of public sector unions should
be expressly prohibited in Texas law.
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III. Energy
A.

Competitive Markets
1.

Policy Recommendation: Eliminate the State Power Program

Under Section 35.102 of the Utilities Code, the commissioner of the General Land Office (GLO), “acting
on behalf of the state, may sell or otherwise convey power or natural gas generated from royalties taken
in kind directly to a public retail customer regardless of whether the public retail customer is also
classified as a wholesale customer[.]” The referenced “in kind” royalties are derived from Section
52.133, 53.026, and 53.077 of the Natural Resources Code, each of which involves oil and gas leases
related in various ways to the school land board. Public customers of the GLO include military
installations, state agencies, institutions of higher education, and public school districts. This program is
called the State Power Program.
The State Power Program allows the GLO to compete with private providers, though because of its
status as a state program, it is not required to pay Gross Receipts Tax and it is not subject to PUC tax
assessment, which amounts to a 2% cost advantage it holds over its private competitors.
In the 85th Legislative Session, Senator Kelly Hancock filed Senate Bill 736, which would have eliminated
the GLO’s authority to sell or convey power under the State Power Program, leaving the right only to sell
or convey natural gas. Before the bill was heard in committee, Senator Hancock’s statement of intent on
the bill explained the issue well:
Since passage of S.B. 7 [(76R)], the General Land Office (GLO) has been authorized to sell
electricity to an agency of the state, a state institution of higher education, a public school
district, a political subdivision of this state, a military installation of the United States, or
a United States Department of Veterans Affairs facility. S.B. 7 was foundational legislation
that enacted the competitive electric marketplace in Texas, and whose central tenet is
that market forces should drive innovation, efficiency, and competitive prices for the
benefit of consumers.
At the time of its implementation there was great concern among market participants
that prices may increase sharply for consumers, but as conditions stabilized those prices
were expected to fall over time. The GLO program was intended to provide a low-cost
option for government entities to soften the initial shock of deregulation.
An unfortunate effect of the GLO program is that as the Texas retail electric market has
evolved in sophistication the state now finds itself in direct competition with private
companies. GLO has significant advantages at its disposal in bidding against the
competitive retail market. Chief among them is that they are granted an approximate two
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percent gross receipts tax exemption on all sales. Retail electric providers now assert that
they are underbid by GLO by approximately two percent each time they compete for a
government contract in a competitive area of the state.
The competitive retail electric market was established for a reason. The government's
ability to have a carve-out program with special tax treatment in direct competition with
private business is counter to the central tenets of deregulation. It can have no other
effect than to distort market forces and hamper further innovation for the marketplace
as a whole.lxxv
SB 736 passed the legislature, but not without substantial amendments that changed it from a
deregulatory bill to legislation that would authorize a report on the GLO’s sale of electric power.lxxvi The
2018 SB 736 Legislative Report discloses that in 2017, the GLO provided 1.85% of all energy used in
ERCOT. That use was spread across approximately 25,000 meters, or 0.34% of active meters in
ERCOT.lxxvii Additionally the Senate Business and Commerce Committee’s Interim Report to the 86th
Legislature explains that, at the time of the hearing, 174 school districts (15%) were under contract with
the GLO.lxxviii
Texas has been a leader in the competitive electricity market since 1999, when the Legislature
deregulated the generation (wholesale) and retail electric markets through SB 7 (76R), yet there are
multiple exemptions to this market-centered reform. Austin and San Antonio, for instance, are
exempted from the competitive retail electric market. The GLO is another such exemption. Through
Section 35.102 of the Utilities Code, the GLO is permitted to sell energy to public customers, meaning
that it can sell to state agencies, public institutions of higher education, public school districts, political
subdivisions, military bases, and others. That market numbers in the thousands of government
customers.
In any market in which margins matter—which, of course, is all markets—a two percent advantage in
terms of tax burden is a significant advantage that the GLO has over its competitors. Such an advantage
is anticompetitive when granted by government to a player in the private market, but even more so
with the government grants such a beneficial advantage to itself. Eliminating the GLO, its tax advantage,
or both, from the competitive market is a positive reform that should be supported. Legislators should
be mindful, however, that eliminating the State Power Program could possibly result in cost increases
for entities like the 15% of public school districts that purchase power though the program. Additionally,
because revenue from the State Power Program goes to the Permanent School Fund, there will be a loss
to that fund as well. The estimates on that loss vary from $10 million per year (per the original fiscal
note on SB 736lxxix) to $4.3 million per year (per interim testimony to the Senate Business and Commerce
Committeelxxx). That is not an argument against eliminating the State Power Program, but it is something
that legislators should be aware of in the 86th Legislative Session.

25
Texas Conservative Coalition Research Institute
txccri.org

Limited Government – Individual Liberty
Free Enterprise – Traditional Values

B.

Generation Investment and Recovery
1.

Policy Recommendation: Allow Recovery of Costs as Facilities Come Online

The Electric Reliability Council of Texas (ERCOT) manages the electricity load for over 25 million
customers in Texas.lxxxi That represents roughly 90 percent of Texas’s electric load. ERCOT manages an
electric grid containing over 46,5000 miles of transmission lines and over 600 generation units.lxxxii
ERCOT members include “consumers, cooperatives, generators, power marketers, retail electric
providers, investor-owned electric utilities, transmission and distribution providers and municipally
owned electric utilities.”lxxxiii Its physical coverage area is roughly 75 percent of the state.lxxxiv
While ERCOT’s footprint in Texas is considerable, there are four regions in the outer geography of the
state that fall outside of ERCOT’s coverage area. These non-ERCOT service areas are structured as
traditional regulated monopoly utilities, and are still subject to regulation by the Public Utility
Commission (PUC) of Texas and the Texas Legislature.
In 2015, the 84th Texas Legislature passed House Bill 1535, which established standard procedures for
certain aspects of rate proceedings for these non-ERCOT utilities. Rate proceedings are used to
determine a utility’s revenue requirements and its rates. Under HB 1535, rate proceedings for nonERCOT electric utilities only occur every four years, meaning that a new electric generation facility that
comes online in the first year after the utility’s most recent rate proceeding must wait three years for
the next case before it can begin to recover the cost of constructing and bring the new power plant
online.
Construction of new power plants can cost billions of dollars.lxxxv That kind of capital investment requires
significant borrowing, cash on hand, or both. The PUC must approve new generation facilities, so any
new power plant at issue has been deemed necessary by the PUC. It follows that once such a facility
comes online, utilities should be allowed to start recovering the associated costs through rates. PUC
could grant a generation rider to allow this financial recovery in advance of a full rate proceeding. Then,
once the next rate proceeding takes place, PUC could go through the formal process. One of the
advantages of such a change would be that the PUC has real rate and use data to assess in its rate
proceeding, and it could adjust rates based on information generated in the marketplace.
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IV. Infrastructure
A.

Maintaining Transportation Infrastructure in a Growing Texas

(Note: The following section is largely adapted from a TCCRI White Paper released in February 2018.)
Transportation financing has been an urgent concern for state lawmakers for at least the last three
legislative sessions. The All-Funds budget for the Texas Department of Transportation for 2012-2013 was
nearly $20 billion, with about half going to planning, right-of-way acquisition and construction.lxxxvi The
Texas Department of Transportation (TxDOT) Legislative Appropriations Request for the 2014-2015
biennium noted that “[t]here is no question that Texas has a transportation funding challenge. Our
traditional sources of funding have proven no longer reliable, making it difficult to meet the mobility
needs of our rapidly growing state.”lxxxvii
The 83rd Legislature (2013) responded to these financing challenges by passing Senate Joint Resolution 1
and House Bill 1 (83S3) to allow for the transfer of certain oil and gas severance tax revenues to the
State Highway Fund (SHF). SJR 1 was approved by voters in November 2014.lxxxviii The 84th Legislature
(2015) went even further, passing Senate Joint Resolution 5 to allow for the transfer of up to $2.5 billion
of state sales tax revenues and a portion of the motor vehicle sales tax to the SHF each year. SJR 5 was
approved by voters in November 2015 (Prop 7).lxxxix As a result of these actions taken by legislators and
approved by voters in 2013 and 2015, $5 billion in additional funding is available for transportation
projects in the 2018-19 biennium.xc
The legislature should be applauded for taking these steps in order to provide additional and consistent
funding for transportation infrastructure investments. It is an impressive funding increase, particularly
when taking into consideration that it was achieved from existing revenue streams that would otherwise
have flowed to different areas of the budget, or to different funds within the state treasury, but it still is
not all the state needs to meet the growing demands on its infrastructure. In addition, at a time when
other states are embracing new and innovative project delivery methods such as public private
partnerships, Texas, once a leader in innovative project delivery, has turned its back on utilizing private
investment in infrastructure, in favor of more traditional methods, which, by themselves, are likely to be
insufficient. TxDOT’s 2018-19 Legislative Appropriations Request contains the following note of caution:
[This request] dedicates approximately $26 billion in funding for the development,
delivery and maintenance of state highway projects. Approximately $9 billion is allocated
to new state highway construction projects. These payouts may not fully fund individual
projects; rather they will serve as progress payments on project invoices as they become
due.xci
This note speaks to the sheer scale of the challenge the state faces to develop and maintain the highway
infrastructure necessary to sustain future economic and population growth. Put simply, Texas is the
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fastest-growing state in the country.xcii The latest projections from the Texas State Data Center indicate
that Texas’s current population of 28 million will almost double to 55 million by 2050 (96 percent
growth), assuming that net migration remains at similar levels to those seen over the previous ten
years.xciii Net migration at just half the rate seen over the last ten years will grow the state’s population
to 41 million by 2050 (46 percent growth).xciv Even with zero net migration, domestic population growth
alone will total around 11.5 percent over the same period.xcv

Population growth places greater burdens on the state’s road network, yet Texas is already one of only
two states to have two cities listed among the top ten most congested in the country. Dallas is ranked as
the fifth-most congested city in the nation, while Houston is ranked eighth. Only California has as many
cities in the top ten (Los Angeles and San Francisco). The other Texas city in the top 25 is Austin, which
ranks 18th.xcvi As the Texas Transportation Institute (TTI) explains:
[C]ongestion in Texas is bad, is growing rapidly and will continue to increase. In our largest cities
the rate of growth in congestion is in excess of 8% per year. In 2012, the total cost of
congestion—delay time and wasted fuel—exceeded $10 billion in Texas. A typical auto
commuter in Austin, Dallas-Fort Worth and Houston, wastes well over 40 hours per year stuck in
traffic.xcvii
According to one estimate, the cost of congestion in Dallas, Houston, and Austin alone will have grown
to more than $60 billion by 2026.xcviii
Keeping up with population growth in order to alleviate congestion (or at the least, ensure that it does
not get worse) is of critical importance to the state, but there is an additional headwind: the rising cost
of highway construction. Figures from the Federal Highway Administration (FHWA) show that costs
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associated with highway construction (raw materials etc.) have risen by more than 70 percent since
2003xcix, while a recent piece from the Office of the Comptroller explains that:
[T]he cost of road construction has risen much faster than the general inflation rate,
meaning our transportation dollars simply don’t go as far. In 2014, TxDOT reported that
construction costs had risen by 80 percent since 2002, compared to a cumulative general
inflation rate of about 32 percent.c
This cost inflation is evident in some of the most prominent current and planned highway construction
and improvement projects in Texas. As noted above, TxDOT’s annual All-Funds appropriation is
approximately $13 billion per year in the current budget (including Prop 1 and Prop 7 funds). Of that
amount, however, only about $7.6 billion is available for new construction.ci Contrast this with the cost
of the following ongoing or planned projects:
•
•
•
•
•
•
•

The Mopac Improvement Project in Austin: $430 millioncii
Interstate 35 Improvements between San Marcos and Round Rock: $4.2 billionciii
Interstate 35 Express in Dallas County: $1 billionciv
Interstate 35 W in Tarrant County: $1.4 billion
Dallas Midtown Expressway: $850 million
Dallas Horseshoe Project: $800 million
Interstate 45 widening project (Houston): $7 billioncv

In total, TxDOT’s 2018 Unified Transportation Plan details $108 billion worth of projects that are either
ongoing, or that are being planned.cvi These rates of population growth, associated traffic congestion,
and transportation infrastructure cost increases all support the recent actions taken by the Legislature
and the voters to dedicate additional funding for highway construction and maintenance, and speak to
the need to continue to keep all forms of investment in highway infrastructure on the table so that
Texas can meet the needs of its growing population, economy, and businesses over the coming decades.
The Road Ahead
While the additional funding that the legislature and the voters have dedicated to transportation
projects will go a long way towards ensuring that future infrastructure needs can be met, it remains
critical for the state to continue to evaluate its options for financing transportation infrastructure,
particularly given the factors outlined above. The state has historically relied on three different types of
investments in highway infrastructure: motor fuels tax, bond debt, and private investment through
public private partnerships.
The Motor Fuels Tax
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The Texas Motor Fuels Tax (commonly referred to as the “gas tax”) is charged at a rate of $0.20 per
gallon,cvii which is higher than the federal rate of $0.184,cviii but lower than most other states.cix Threequarters of the revenue raised from the gas tax is deposited to the State Highway Fund for construction
and maintenance of highways, while the rest is credited to the Available School Fund for public
education expenditures.cx Recent data from the Comptrollercxi shows that revenue from the gas tax
continues to grow slowly, due in large part to improved vehicle fuel efficiency, so the extent to which
the tax can be relied upon to provide increased levels of transportation funding will be limited. This
should not, however, be used as an argument for raising the gas tax.

1.

Policy Recommendation: Oppose Increased Transportation Funding
Facilitated by Increased Gas Tax

All of this is to say that while the gas tax will continue to provide baseload funding for the State Highway
Fund, it should not be viewed as being able to provide vast increases in revenue either through natural
growth (because this is largely offset by fuel efficiency gains), or by virtue of a rate increase.
Debt
Texas has historically used a pay-as-you-go approach for transportation funding, building roads as
money is available from vehicle registrations fees and taxes on motor fuels. However, as noted above, in
recent years these traditional revenues have not been able to sustain the state’s roads and construction
needs due to increases in population, cost of construction, increased fuel efficiency and other factors
that impact revenue for road building. As a result, Texas has made sizable investments in the state’s
transportation infrastructure through increased debt.
This debt has been issued through three main mechanisms:
(1) Texas Mobility Fund Bonds (first authorized in 2001)
(2) Proposition 14 State Highway Fund Revenue Bonds (first authorized in 2003)
(3) Proposition 12 Highway Improvement Bonds (first authorized in 2007)
Currently, Texas has at least $17 billion in transportation debt outstanding, including $7.4 billion
Mobility Fund bonds, $5.3 billion in Prop 14 bonds, and $4.3 billion in Prop 12 bonds.cxii The following
table prepared by the TxDOT and the Legislative Budget Board details the currently-authorized levels of
TxDOT bond debt, as well as how much of that debt has been issued:
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As the table reveals, out of $18.4 billion of authorized debt, less than $1.5 billion remains available to be
issued. In other words, as a result of its existing levels of transportation debt, the state is close to its
constitutional limit for issuing new debt. Transportation-related bonds are among the chief contributors
to increases in state debt, accounting for more than one-third of all outstanding state debt.cxiii
Of particular note here is the Texas Mobility Fund (TMF), which was approved by voters in 2001. The
TMF allows TxDOT to issue bonds for transportation projects secured by future revenue from such
projects, such as toll fees paid by those who use the roads financed in part through the Fund. The Fund
also received revenue directly from several sources, including a portion of driver’s license fees, driver
record information fees, and vehicle inspection fees. TxDOT lists numerous current transportation
projects that are reliant on Mobility Fund supportcxiv, with annual debt service payments from the Fund
totaling $356 million per year.cxv
However, in recent sessions the legislature has moved to scale back the TMF. In 2015, the 84th
Legislature enacted HB 122 (Pickett), which prohibited new bond debt obligations from the Fund.
Proponents of the bill argued that it “would bring common sense to highway funding by eliminating the
issuance of bonds from the Texas Mobility Fund and instead requiring that its funds be used to wind
down debt and eventually pay for roads without the costs associated with borrowing.”cxvi The bill’s
opponents, however, cast a different light on its provisions:
Texas voters acknowledged the need for some borrowing ability to finance road
construction and maintenance when they voted to create the Texas Mobility Fund in
2001. Although the state now has cash on hand to build roads on a pay-as-you-go basis,
a growing population of Texans will need more roads in the future, and TxDOT might need
to borrow money for this purpose in leaner times. The bill would remove an important
tool in the road funding toolbox by eliminating the ability to borrow money through the
Texas Mobility Fund.cxvii
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It is noteworthy that in 2001, the year that the Mobility Fund was created, All Funds spending on
Transportation was $4.5 billion.cxviii In 2005, the first year in which Mobility Fund bonds were issued,
transportation spending leapt 26 percent, and in 2006 when a second round of bonds were issued,
spending increased by another 10 percent.cxix In 2016, transportation spending stood at $9.6 billion – a
113 percent increase from 2001. It is clear, then, that the Mobility Fund has helped Texas to invest in
transportation infrastructure at an impressive rate. However, given recent legislative actions related to
the TMF, the extent to which debt may be used as a tool for financing transportation infrastructure
projects is unclear.
Public-Private Partnerships
Beyond taxes and debt, there is a third option that remains available as necessary to help address
Texas’s future transportation infrastructure needs. Over the last two decades, public-private
partnerships (“P3s”) have been a viable and important infrastructure investment tool for state and local
governments in Texas and across the world. P3s involve contracts between a public agency and a private
investor to build and operate public infrastructure. These partnerships allow for the sharing of both
resources and risks and have been used to finance of variety of needs such as roads, bridges, and
facilities for water treatment, energy generation, and even recreation.cxx
TxDOT uses a version of P3s called Comprehensive Development Agreements (CDAs) to partner with
private companies to design, finance, and maintain tolled highways.cxxi A variety of CDA arrangements
have been used throughout the state, including the construction, financing, and maintenance of the 17mile LBJ-635 corridor expansion in Dallas and the North Tarrant Express Project in Tarrant County.
The benefits to the state from these projects are significant. For the LBJ-635 project, the state
contributed $490 million, but ultimately received a $2.6 billion investment in new road capacity for one
of the most congested areas of the DFW region.cxxii The improvement project was completed three
months ahead of schedule and opened in September 2015.cxxiii For the North Tarrant Project (NTE),
which opened in November 2014, a 13.3-mile corridor along the north loop of I-820 and SH-121/183,
from I-35W in north Fort Worth to FM 157 in eastern Tarrant County was substantially improved. During
the construction phase, general-purpose lanes were rebuilt, frontage roads were rebuilt and expanded,
and four managed toll lanes were added. The completed project handles 200,000 vehicles daily.cxxiv Both
the LBJ and NTE projects utilize “Texpress” lanes, which are able to dynamically manage traffic in real
time through variable toll pricing. At the same time, pre-existing lanes were not tolled, but were, in fact,
rebuilt and improved as part of the projects. These lanes remain free for all vehicles.cxxv Indeed, Texas
has a very clear approach to these issues, as TxDOT elucidates:
No existing road will be converted into a toll road unless approved by local voters and
there will always be a non-tolled alternative nearby. An existing road may add new, tolled
lanes, but the existing roadway will not change without voter approval.cxxvi
P3s can also offer valuable improvements to the transportation system by bringing private sector
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expertise to the public arena. Private companies often have substantial expertise in financing and asset
management, thereby successfully leveraging billions of dollars for investment into public infrastructure.
P3s are able to accelerate and guarantee the completion of large and complex projects in ways often
superior to the delivery model of state and local governments.cxxvii As the U.S. Department of
Transportation explains:
Early involvement of the private sector can bring creativity, efficiency, and capital to
address complex transportation problems facing State and local governments … The
Federal Government encourages the use of public-private partnerships through an array
of innovative financing mechanisms and initiatives designed to provide flexibility in the
ways projects are delivered.cxxviii
Additionally, the option to include long-term maintenance of the project in addition to the design and
construction can make P3s a very appealing solution to public infrastructure needs.
Despite these benefits, the use of P3 projects nationwide and in Texas is relatively limited. They are not
a panacea but are highly valuable for very complex and expensive projects. TxDOT reports that the state
has approximately 527 miles of tollway mileage, compared to 313,656 total centerline miles, of which
80,483 are defined as “highway” miles.cxxix Opposition to tolling as well as opposition to private sector
entities operating public infrastructure has resulted in TxDOT turning away from this critical
infrastructure delivery method at a time when other states, like Virginia and Maryland, are announcing
the use of P3s to develop billions in infrastructure.cxxx In Texas, the 84th Legislature (2015) did not
authorize new CDAs,cxxxi and in 2017 the Texas House voted down House Bill 2861 (85R), which would
have authorized six new CDAs and extended the deadline for several others.cxxxii
The Texas Transportation Code still authorizes CDAs as a method of developing transportation
infrastructure projects,cxxxiii and ensuring that the statute is utilized should remain part of Texas’s
approach to addressing the congestion challenges on Texas highways.

2.

Policy Recommendation: Continue to Value the Options Available Through
Public-Private Partnerships

All of this is to say that the state should continue to value the options available through public-private
approaches to its transportation infrastructure challenges. As a rapidly-growing state, Texas must
continue to avail itself of all forms of financial investment in transportation infrastructure. The
Legislature and statewide leadership should be applauded for recent actions dedicating billions of new
dollars to transportation projects. At the same time, it is important for the state to keep private finance
as a viable option, particularly in order to ease the burden on taxpayers, negate future proposals to raise
the motor fuels tax, and limit the use of debt to fund transportation infrastructure.
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It is particularly important for the state to recognize the value of public-private partnerships for large
transportation infrastructure projects (those exceeding $1 billion in capital costs, for example.) A good
example of this type of project is the I-35 managed lanes project in TxDOT’s Unified Transportation
Program (UTP). TxDOT projects these costs to by $8.1 billion in Travis and Williamson Counties.cxxxiv In
Travis County alone, managed lane construction costs are projected to be $7.3 billion.cxxxv Despite these
levels of needed investment, the UTP only authorizes $791 million in funding - $6.5 billion less than is
needed.cxxxvi This underscores the sheer scale of the investment that is necessary to meet Texas’
transportation needs. In this context, the state must continue to utilize P3s for these largescale
infrastructure projects. This is critical not only to ensure that such projects can be built, but also to
ensure that these major projects do not drain all of the state’s resources away from other
transportation projects that may be less costly.

B.

Vehicle Safety Inspections2

Texas law requires vehicles registered in the state to pass an annual safety inspection.cxxxvii That is in
addition to federally mandated emissions tests in 17 state counties in order to comply with the Clean Air
Act.cxxxviii Safety inspections are well-known to Texans. They cover tires, brakes, mirrors, lights, and
warning devices. An automobile that passes inspection is valid and legal to drive for one year. A vehicle
that fails inspection has 15 days to remedy the failed aspect of the inspection and have the automobile
re-inspected at no additional charge.cxxxix
The Motor Vehicle Inspection Act of 1951 started the vehicle inspection program in Texas.cxl However,
safety inspections were a federal program until 1976, with over 30 states participating. That year, the
federal government ended its program. In the 40+ years since that time, many states have eliminated
vehicle safety inspection requirements. At the end of 2018, only 15 states will have passenger vehicle
inspections. Texas should be the next state to eliminate it.

1.

The Cost of Vehicle Safety Inspections

The cost of vehicle safety inspections in Texas varies from county to county. In counties that do not
require an emissions test, inspections cost $14.50.cxli In the nine years between 2005 and 2014, Texans
paid roughly $2.4 billion to have their vehicles inspected. cxlii
A report commissioned by the Texas Legislature estimates that the vehicle safety inspection program
costs Texas taxpayers $307 million per vehicle per year.cxliii
There are unseen costs as well. As Senator Huffines (the author of a bill during the 85th Legislative
Session that would have eliminated the inspection requirement) explained in a piece for TribTalk,
vehicle safety inspections are a tax:
2

The majority of this section was authored by Dr. Daniel Sutter, Director of the Manuel H. Johnson Center for
Political Economy at Troy University.
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This tax costs Texans an annual $267 million in fees alone. What's arguably worse is the
tax on our time — the program forces more than 50,000 trips to the inspection station
every single day, resulting in more than 9 million wasted hours every year. That adds up
to $203 million in lost wages, based on average salary data. After you count the costs of
gas, lost wages, and the inspection fees, the program costs the average household at least
$40 a year.cxliv
Given these costs, there should be a strong evidential foundation supporting the need for vehicle safety
inspections. However, the data show that there is no such support.

2.

No Discernable Safety Benefit

Supporters of vehicle safety inspections reflexively point to “safety” as a justification for the inspections.
However, in a recent article entitled “No Vehicle Safety Inspections? Are We All Going to Die?,” Jay
Evensen recounts the process through which Utah eliminated its safety inspection program in 2018.cxlv
The debate in Utah centered largely around the data for and against the proposition that vehicle safety
inspections do anything to actually increase safety. Opponents of the repeal cited a Pennsylvania study
purporting to demonstrate that states with safety requirements have fewer accidents than those
without. That data is questionable, not just in absolute terms, but because it provides an answer to the
wrong question. Another study cited in Utah looked at the number of fatal accidents attributable to
mechanical failures in states that eliminated the inspections. Comparing accidents before and after the
repeal, the study “found virtually no difference before and after changes in those states’ laws.”cxlvi
Indeed, “the overwhelming majority of fatal accidents were caused by driver error, something
lawmakers everywhere have tried, in vain, to eliminate throughout the years.”cxlvii
This is consistent with findings in other publications. A 2016 article entitled “Are Vehicle Inspections
Really About Safety?”cxlviii explained that having vehicle inspections does not lower insurance rates in
those states.cxlix It also found that “there isn’t a clear-cut correlation here between requiring a safety
inspection and fewer deaths or lower insurance rates.”cl
Indeed, key findings from numerous studies and reports support the assertion that vehicle safety
inspections have no discernable impact on roadway safety. The following are but a few examples:
•
•
•
•

2008 Report to the North Carolina General Assemblycli
2002 Study published in the Southern Economic Journalclii
1999 Study published in the Southern Economic Journalcliii
2015 Report from the U.S. Government Accountability Officecliv:

The 2015 U.S Government Accountability Office report is quite illustrative. It looked at three studies,
and explained that:
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[N]one were able to establish a statistically significant effect of safety inspection
programs on crashes involving either fatalities or injuries. Specifically, the studies
examined crash rates in all 50 states and did not find statistically significant differences in
crash rates in states with inspection programs compared to those without.clv
The report concluded that research “remains inconclusive about the effect of safety inspection
programs on crash rates. . . . What is available has generally been unable to establish any causal
relationship.”clvi Indeed, component failure was found to have attributed to only 2 percent of crashes
nationwide.clvii Considering that only a small subset of those crashes proved fatal, and only some subset
of those crashes may or may not have been preventable through a vehicle safety inspection, it is likely
that any positive impact of the inspections on safety is a statistical rounding error.

3.

Recent Highway Fatalities and Safety Inspections

Despite the 2015 Government Accountability Office report, most statistical analysis on highway fatalities
and safety inspections is not recent. The passage of time since many of these publications naturally
raises the question of whether the effectiveness of inspections has changed. The rise in highway
fatalities since 2014 following decades of declines adds an extra twist to this question. The National
Highway Transportation Safety Administration’s Fatality Analysis Reporting System (FARS) allows a
number of comparisons of fatality rates between inspection and non-inspection states. And the five
states plus the District of Columbia that have dropped inspections since 1993 allow an examination of
cases of policy change in detail.3
First is a comparison of recent fatality rates (since 2009) in states with and without inspections.
Figure 1: Fatality Rates by State Inspection Status, 2009-2016

3

Utah just dropped inspections in 2018, so data is not yet available to examine this policy change. FARS data can
be downloaded from https://www-fars.nhtsa.dot.gov//QueryTool/QuerySection/SelectYear.aspx.
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Figure 1 displays the fatality rate per 100 million vehicle miles traveled (100mVMT) for states which did
not change their inspection regime over the years 2009 to 2016.4 The non-inspecting states had a lower
rate from 2009 to 2014, a roughly equal rate in 2015, and a higher rate in 2016. The relatively large
increase in fatality rates in non-inspecting states is a concern, but is, in all likelihood, a temporary blip in
the data. Over the longer span of almost a decade, driving has been less deadly in states without
mandatory inspections, as Table 1 shows.
Table 1: Fatality Rates, Inspection vs. Non-Inspection States, 2009-2016
Fatality Rate
Inspection States
Non-Inspection States
Fatalities per 100 million Vehicle Miles Traveled
1.154
1.117
Fatalities per 100,000 Licensed Drivers
15.96
15.93
Fatalities per 100,000 Registered Vehicles
15.53
14.77
This table reports fatality rates for inspection and non-inspection states over the entire period 2009-16,
and measured per 100,000 licensed drivers and 100,000 registered vehicles in addition to per
100mVMT. Non-inspection states have lower fatality rates, measured all three ways, with a 3 percent
difference in the 100mVMT rate. Such a comparison does not control for other factors affecting highway
safety and thus are not definitive concerning safety. Still, driving is not more dangerous in states that do
not conduct safety inspections.
The effect of inspections, if one exists, should be observed primarily through older cars. Headlights,
brakes, and other safety features should work when a new car is driven off the dealership lot. Only as
cars age and safety features begin to malfunction will repairs be needed, and mandatory inspections
would be a way to force reluctant driver to make repairs. A 2015 study found that in Pennsylvania older
cars were more likely to fail initial inspection and require repairs to pass.clviii That is contradicted by a
2002 study, however, that found no effect of mandatory inspections on the proportion of older vehicles
on the road in a state, which suggests that inspections were not making older vehicles markedly more
costly to drive.clix If mandatory inspections are effective, then it would follow that fewer older vehicles
should be involved in accidents.
The FARS provides the model year of vehicles involved in fatal crashes. Figure 2 reports the percentage
of vehicles in 2017 fatal crashes that were at least two model years old (specifically model year 2015 and
older) for Texas, states with mandatory inspections as a whole, and states without mandatory
inspections.clx The percentage slightly exceeds 92 in Texas and the other inspecting states, but only 91.6
in the non-inspection states. The difference is not statistically significant and does not control for the
proportion of older cars registered in inspection and non-inspection states. Still, no evidence is shown to
suggest that the inspections could potentially reduce fatalities.

4

Washington, DC, New Jersey, and Mississippi are excluded in these tabulations.
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Percentage of Older Cars in
Fatality Accidents

Figure 2: Older Vehicles, Fatal Accidents, and Inspections
92.1
92
91.9
91.8
91.7
91.6
91.5
91.4
Texas

Inspection States

Non-Inspection States

Percentage of Model Year 2015 and earlier vehicles in fatality accidents, 2017.
Source: Authors’ calculations from Fatality Analysis Reporting System data.
The states abolishing mandatory inspections since 1994 afford additional test opportunities. If
inspections were effective, then those states’ driving environments should have become deadlier after
the policy change, everything else equal.
Consider the fatality rate per 100mVMT over the years 1994 to 2016 in the states that have abolished
inspections since 1994. The national fatality rate declined over this period, so a simple comparison of
rates for the inspection years to the years after abolishment would be conflated with the national trend,
which could mask an increase in fatalities from ending inspections. Consequently, when examining the
ratio of a state’s fatality rate to the national rate for that year, it is shown that a state remaining at the
national fatality rate each year would have a constant ratio of 1.0. Figure 3 graphs these ratios for the
four states and the District of Columbia. Inspections were abolished in different years in each state, but
upward shifts are not readily apparent from visual inspection.

Ratio State Fatality Rate to
National Rate

Figure 3: Annual Fatality Rates for States Dropping Inspections, 1994-2016
2
1.5
AR
1

MS
NJ

0.5

OK
DC

0

Year
Fatality rates are per million vehicle miles traveled. Dates states dropped inspections: AR 1997, OK 2001, DC 2009,
NJ 2010, MS 2015.
Source: Authors’ calculations from Fatality Analysis Report System data.
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Figure 4 compares the ratios averaged for the years these states inspected against the post-inspection
years.
Figure 4: Fatality Rate in States Abolishing Inspections
1.14

Ratio

1.135
1.13
1.125
1.12
1.115
Years with Inspections

Years no Inspections

Source: Authors’ calculations from Fatality Analysis Report System data.
The ratio was slightly higher in the years after inspections were discontinued, a difference of 1.2
percent, but this difference is not statistically significant. Driving has not become markedly deadlier in
the states recently ending inspections.
The FARS reports accidents by county, allowing a more detailed geographic analysis. Border analysis has
proven an effective way to investigate the impacts of state policiesclxiBorder counties blend the driving
environment of each state because they will have a higher proportion of traffic from the adjacent state
than interior counties. Thus, a state’s mandatory safety inspections will be exported to neighbors due to
cross-border driving. Consider the ending of inspections by Texas’s neighbors Arkansas and Oklahoma.
This change might have made Texas counties on these borders more dangerous places to drive.
Conversely, Arkansas and Oklahoma counties along the Texas border should be safer relative to interior
counties due to Texas’s continued inspections.
VMT or other variables that might be used in fatality rates are not available by county. Traffic fatalities
could be scaled by population, but the population of neighboring counties and retail and business
patterns will affect cross-border driving. Population and economic patterns should change relatively
slowly, allowing consideration of border county fatalities as a proportion of state fatalities before and
after the end of inspections. County level fatalities exhibit significant year-to-year variation, particularly
in sparsely populated counties with typically fewer than 10 fatalities a year. This analysis uses three-year
fatality totals before and after the end of inspections in Arkansas and Oklahoma in 1997 and 2001,
omitting the year of change. If inspections are effective, the proportion of state fatalities in the Arkansas
and Oklahoma border counties would be expected to fall, while the proportion of Texas’ fatalities
occurring on these borders would be expected to rise.
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Table 2: Border County Fatality Analysis

Fatalities in AR/OK border counties
Proportion of all AR/OK Fatalities
Fatalities in TX border counties with AR/OK
Proportion of all Texas Fatalities

Arkansas
Before, 1994-96

After, 1998-00

Oklahoma
Before, 1998-00

After, 2002-04

45
0.0249
61
0.0061

63
0.0347
100
0.0097

215
0.1113
373
0.0373

230
0.1177
430
0.0394

Source: Authors’ calculations from Fatality Analysis Report System data.

As Table 2 illustrates, more of Texas’s fatalities occurred along the border after the policy change,
consistent with the spillover of a more dangerous driving environment. However, the proportion of
Arkansas and Oklahoma fatalities occurring along the Texas border increased as well, even though
Texas’s continued inspections should have made these roads relatively safer. The change in proportional
terms is larger for Arkansas than Oklahoma, likely due to Texas’s shorter border with Arkansas.
The FARS database includes the state of registration for vehicles involved in fatal crashes, allowing for
further examination. If inspections are effective, vehicles registered in a state should be expected to
become less safe relative to cars from surrounding states after mandatory inspections end. The
proportion of fatality accident vehicles registered in a state that drops inspections should be expected to
increase, both in the “home” state and in surrounding states, and regardless of whether neighboring
states still require inspections. Taking proportions should control for demographic and other factors that
affect the frequency of out-of-state cars on the highways of a state. This analysis observes a three-year
window before and after the inspection change, omitting the year of change.5
Dropping inspections has not consistently increased the proportion of fatal accident vehicles from that
state, as Table 3 illustrates. Of the twelve cases examined, the proportion of domestic-registered
vehicles declined six times and increased six times. The pattern anticipated if mandatory inspections
were effective is not observed.
Table 3: Inspections and Fatality Vehicles Registered in State
With
After Inspections
Inspections
Arkansas, 1997
AR registration/AR fatalities
0.8390
0.7896
AR registration/ TX fatalities
0.0027
0.0030
AR registration/Other AR border fatalities
0.0100
0.0108
Oklahoma, 2001
OK registration/OK fatalities
0.7998
0.7866
OK registration/TX fatalities
0.0067
0.0053

5

Change

-5.9%
+12.7%
+8.7%
-1.6%
-20.4%

Mississippi has only a two-year window as it dropped inspections in 2015.
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OK registration/Other OK border fatalities

0.0107
-11.0%
District of Columbia, 2009
DC registration/DC fatalities
0.3966
0.4286
+8.1%
DC registration/MD, VA fatalities
0.0064
0.0058
-9.9%
New Jersey, 2010
NJ registration/NJ fatalities
0.8464
0.8570
+1.3%
NJ registration/ NJ border fatalities
0.0174
0.0140
-19.7%
Mississippi, 2015
MS registration/MS fatalities
0.9072
0.9011
-0.7%
MS registration/MS border fatalities
0.0139
0.0156
+12.0%
Before and after windows involve three years each, except for Mississippi, with two-year windows.
Source: Authors’ calculations from Fatality Analysis Report System data.
4.

0.0120

The Report from the Center for Transportation Research is Not Compelling

With the passage of Senate Bill 2076 (85R), the Department of Public Safety (TxDPS) and the Texas
Department of motor vehicles were required to study, among other things, the efficiency and necessity
of the vehicle safety inspection program in Texas. TxDPS contracted with the Center for Transportation
Research (CTR) at the University of Texas at Austin to conduct the study and issue a report.clxii In its final
report, CTR acknowledges nearly fifty groups and individuals who “contributed” to the report, many of
whom have a direct interest in continuing the vehicle safety inspection program (e.g. four different
“Inspection Station Owners” are listed as contributors).clxiii
The report reaches a key conclusion that “the Inspection Program saves lives and enhances safety.”clxiv
Buttressing this conclusion are a number of arguments, some of which are entirely irrelevant (e.g. a poll
indicating that Texas drivers “perceive” the Inspection Program as enhancing highway safety).clxv Other
arguments are more interesting, but ultimately not compelling.
The Threshold for Establishing that Inspection Programs Lower Fatalities and Increase Safety
The CTR study presents no evidence that accidents, injuries, or fatalities are lower in Texas due to the
mandatory inspection program than they otherwise would be without it. Demonstrating safety benefits
attributable to mandatory inspections requires the establishment of two elements:
1) It must show that the level of maintenance is higher (or, in the alternative, that the rate of
defects is lower) with inspections than would be without; and
2) It must show that the improved safety results in fewer accidents.
Some projection of the level of defects or accidents without inspections would be needed to show this,
and the CTR study does not attempt to make such a projection.
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The CTR Study’s Data Does Not Establish a Causal Link Between Automobile Defects and Accidents
The defects data reported and analyzed in the CTR study are vehicles with defects involved in accidents
or fatality/injury accidents, but that information does not lead to any firm conclusion. Indeed, that a
vehicle involved in a crash had a defect does not demonstrate that the defect caused the crash, or that
the crash would not have occurred if the defect was not present. Despite its strong suggestive language
to the contrary, the report openly admits “accidents may be caused by more than one factor, and it may
be difficult to determine the true causes of crashes.”clxvi Regardless of the lack of causation, the data
show that very few vehicles involved in crashes in Texas appear to have defects. Based on the 2015-17
totals reported by CTR, only 1% of accidents and 3.21% of fatalities involved cars with defects.clxvii And it
is far from clear how many of those accidents would have been prevented by a vehicle safety inspection.
The relevant question in terms of determining causation is whether cars with defects are more likely to
be in crashes than cars without defects, and CTR’s data does not address that question. Several other
relevant data points are missing, such as statistics on vehicle miles traveled for vehicles with and
without defects, which is just one example of another factor that could be in play.
The CTR study suggests that the initial failure rate for vehicles with inspections is around 10%.clxviii If, as a
theoretical example, these cars possessed defects for half of the 12 months prior to inspection, then
only 5% of vehicles actually have defects. Moreover, it is likely that some cars that passed inspections
without any repairs had maintenance done during the year and drove some miles with those defects.
CTR’s survey data would have benefitted from asking drivers how often they sought and obtained
vehicle service outside of their annual inspection date, as the typical driver will seek service when
indicators (such as a “check engine” light, an oil change based on mileage, or squeaky breaks) present
themselves. If cars with and without defects drive similar miles on average each year, then 5% of vehicle
miles traveled (VMT) will be by cars with defects. If so, then 1% and 3% of vehicles in accidents and fatal
accidents with defects would be below the proportion of miles traveled by vehicles with defects.
The CTR Study Does Establish the Ineffectiveness of the Vehicle Safety Inspection Program
A likely unintended result of the CTR study is the valuable data it provides in support of the
ineffectiveness of Texas’s vehicle safety inspection program. The CTR study references 100 fatalities and
$2 billion in costs attributable to cars with defects.clxix But, even if the accidents were all caused by the
defects present, that would not establish the benefits of Texas’s vehicle inspection program. Rather, the
figures cited by CTR demonstrate the weakness of periodic inspections. If the vehicle inspection policy
instrument were perfectly effective, then no cars should have defects, and no accidents would be
attributable to defects. Mandatory periodic inspections, at best, ensure that inspected parts work just
one day out of the year, and they are vulnerable to evasion and malfeasance. Perhaps the true takeaway
of the CTR study is that Texas’s vehicle inspection program is costly and still allows thousands of
accidents due to defects that either (a) go undetected, or (b) occur and should be addressed by service
outside of the one day per year an inspection is conducted.
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The benefits of mandatory vehicle safety inspections are the accidents and fatalities prevented through
inspections, but it is important to note that repairs should only be counted if they would not have
occurred but for the inspection. The CTR data does not shows this. The study mentions defect rates for
vehicles registered out-of-state and involved in accidents in Texas. The CTR report states that these
rates are 0.83% for states without mandatory inspections and 0.61% for states with inspections, which is
presented as evidence for the effectiveness of inspections.clxx To the contrary, what this actually
demonstrates is more evidence on the limited effectiveness of inspections. clxxi These numbers suggest
that, at most, perhaps, 25% of the accidents potentially attributable to defects are reduced by
mandatory inspections. In other words, given that the vast majority of accidents are not attributable to
defects, and that 75% of accidents attributable to defects are not addressed by mandatory inspections,
the benefits of a mandatory program are essentially a rounding error.
CTR cites data showing that that the rate of defects in vehicles involved in accidents in Texas is 1% worse
than the proportions for other states that have mandatory inspections and even in states without
mandatory inspections.clxxii This data is inconclusive, as a variety of factors (e.g. income levels and
demographic breakdown) may lead to higher levels of unreliable and potentially defective vehicles on
the roads in Texas. What it does provide, however, is more buttressing to the argument that the output
of Texas’s vehicle safety inspection program is not impressive.
The Economic Impact Analysis Performed by CTR is not Valid
The CTR report attempts to conduct an “economic analysis” of vehicle safety inspections in Texas, yet it
does not attempt to quantify the benefits of inspections in Texas (revenue to station owners and to the
state of Texas are not benefits), and CTR measures only the legal cost or revenues of inspections. It takes
the time and effort of trained mechanics to perform the inspections, assuming they are being done. The
report cites expenses of $6.4 million for inspection stations per year.clxxiii The source of this figure is not
clear, but with about 19 million passenger vehicles inspected annually, this amounts to roughly $0.35
per inspection. If the opportunity cost of the mechanic and tools is $20 per hour, $0.35 is about 1
minute of cost for an inspection, which is clearly an unreasonable assumption. Drivers also incur the cost
of waiting during an inspection, of taking the vehicle for inspection or reinspection, and of course the
actual cost of any repairs.
The CTR Study Does Not Overcome the Existing Literature Indicating that Vehicle Safety Inspection
Programs are Not Necessary and Provide Very Little in the Way of Safety Benefits
Commenting on the existing literature that CTR surveyed in assessing the effectiveness of vehicle safety
inspections, CTR’s report explains:
It is difficult to conduct analyses of the safety effects of periodic vehicle inspection
programs as safety effects are likely to be small and compounding factors complicate
the interpretation of any in study findings regarding the role of vehicle defects in crash
causation and the effectiveness of inspection programs in reducing defects and crashes.
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In addition, the effect of inspection programs on accident rates as assessed by the studies
varied a great deal, ranging from no effect to an accident reduction rate of up to 16%.clxxiv
The first half of this statement is a welcome admission of the problems associated with many studies on
vehicle safety inspections. In reviewing the existing literature, it is not surprising that CTR found such a
wide variance because much of the existing literature on vehicle safety inspections is unreliable or
compares the wrong factors. Comparing jurisdictions with and without inspections, for example, is
unhelpful because there are so many additional factors that can influence the outcomes. Yet, CTR
looked at the conclusion of over a dozen studies of all different kinds, which resulted in a predictably
enormous range of outcomes. It is, therefore, difficult draw any meaningful conclusions from such a
collective survey.
The CTR study makes a strong presentation in terms of its conclusions and recommendations, but the
underlying data it presents does very little to support those conclusions and, often times, supports the
opposite conclusions, as discussed above. Furthermore, the study contains several inaccuracies. For
example, the study lists 16 states as still requiring inspections. However, Utah recently eliminated its
inspection program, leaving only 15 states with mandatory inspections.clxxv Alabama is also listed has
having inspections, but Alabama only requires an inspection upon change of ownership.clxxvi The study
also makes a large number of broad assertions, unsupported by facts or analysis. A glaring example of
this is the argument that repair shops would close if inspections are no longer mandated. But, of course,
repair shops exist across the country, even in the vast majority of states that do not require mandatory
inspections. Moreover, the purpose behind a government program such a mandatory vehicle safety
inspection should not be to mandate that customers frequent certain businesses. The only justification
for such a program should be safety, and that factor is absent.
While the CTR study takes several data points and attempts to draw conclusions from those points with
respect to the efficacy of mandatory vehicle safety inspections, that data is not compelling, and certainly
is not enough to overcome the large body of existing data with respect to the vast majority of states that
do not require mandatory vehicle safety inspections.
5.

Policy Recommendation: Eliminate the Vehicle Safety Inspection Requirement
in Texas

Mandatory inspections must improve highway safety to be good policy because inspections are costly to
conduct. If inspections improved safety, then questions of whether the safety benefits offset the costs
of inspections or if an alternative policy could achieve the safety benefits at lower cost would become
relevant.
However, a very strong case for termination of inspections exists because the requirement fails to
deliver safety benefits. Existing econometric analysis demonstrates that inspections do not improve
safety, but that analysis is now more than twenty years old. Nonetheless, more recent accident data
from FARS shows no signs that mandatory inspections have become more effective. Inspection states do

44
Texas Conservative Coalition Research Institute
txccri.org

Limited Government – Individual Liberty
Free Enterprise – Traditional Values

not have lower fatality rates or a lower proportion of older vehicles involved in fatal accidents than noninspection states. The states that have recently dropped inspections do not appear to have experienced
spikes in fatalities. No one piece of evidence offered here is decisive on its own, but in total they
strongly suggest the conclusion that mandatory, periodic inspections provide no discernable safety
benefits still holds today.
In the context of there being no discernable safety benefit to vehicle safety inspections, this economic
and financial burden on Texans should be eliminated. Senate Bill 1588 (Huffines, 85R) and House Bill
3995 (Simmons, 85R) would have repealed this requirement. Both bills should be advanced in the 86th
Legislative Session.
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V.

Appendix A
THE OCCUPATIONAL LICENSING CONSUMER CHOICE ACT6

The Occupational Licensing Consumer Choice Act (“the Act”) allows consumers to choose providers of
services who best meet their needs regardless of whether the providers hold occupational licenses. It
does this by allowing providers—in occupations otherwise licensed by the state—to provide services
without obtaining an occupational license if the providers disclose that fact to consumers. Providers may
assert the disclosure as a defense to enforcement of occupational licensing laws.

Section 1. Purpose. The Purpose of this Act is to:
(A)

Lower consumer prices and promote innovation by increasing competition by allowing
consumers to make decisions in hiring and contracting with providers they choose;

(B)

Expand opportunities by relieving providers from burdensome entry regulations in
occupational licenses;

(C)

Promote the use of less-restrictive regulatory alternatives to occupational licenses to protect
consumers’ health and safety;

(D)

Encourage trade associations and similar private organizations to self-regulate;

(E)

Promote interstate mobility and flexible labor markets; and

(F)

Reduce the exposure of members of occupational licensing boards to liability under federal and
state antitrust laws by lessening the anticompetitive effect of licensing boards enforcing
regulations that restrict entry into an occupation.

Section 2. Definitions. The following definitions apply to this Act:
(A)

“Lawful occupation” means a course of conduct, pursuit or profession that includes the sale of
goods or services that are not themselves illegal to sell irrespective of whether the human
person (person) selling them is subject to the requirements of an occupational license.

(B)

“Non-licensed disclosure” means a written disclosure that a person is working in a lawful
occupation without an occupational license as required by Section 3.

(C)

“Occupational license” means a statute, rule, policy, enforcement practice or action, or any
other requirement by a state authority that requires a person to obtain and maintain personal
qualifications to work in a lawful occupation. It excludes a business license, facility license,
building permit, inspection requirement, building code, zoning law, or land-use regulation

6

The Occupational Licensing Consumer Choice Act is model legislation developed by the Texas Conservative
Coalition Research Institute with considerable input and assistance from the Institute for Justice.
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except to the extent any of those legal requirements regulate a person’s personal qualifications
to perform a lawful occupation.
(D)

“Personal qualifications” are criteria related to a person’s personal background and
characteristics including completion of an approved educational program, satisfactory
performance on an examination, work experience, other evidence of attainment of requisite
skills or knowledge, and completion of continuing education.

(E)

“State authority” means any state agency, department, board, commission, or other governing
body, and includes executive and administrative officers of such bodies.

Section 3: Non-Licensed Disclosure Information and Means.
(A)

To provide a service for which state law otherwise requires an occupational license, an
unlicensed person must make a non-licensed disclosure using no less than a 10-point font that:
1. the unlicensed person is working in a lawful occupation without a license;
2. the state otherwise requires that providers of the service hold an occupational license; and
3. the unlicensed person is allowed to provide the service under this statutory code section XXX.

(B)

The unlicensed person must make the non-licensed disclosure in paragraph (A) by at least one of
the following means:
1. By notice on the homepage of the unlicensed person’s website;
2. By the unlicensed person sending a letter, email or other written correspondence to the
consumer prior to providing the service;
3. By notice posted at the entry of the facility where the consumer enters to receive services
from the unlicensed person; or
4. In a written contract or purchase order signed by the consumer prior to providing the service.

Section 4: Example of a non-licensed disclosure by contract. An unlicensed person may meet the
requirements in section 3 by using this form:
I. PROVIDER’s DISCLOSURE: Texas law requires providers of the service that you, the consumer, are
agreeing to purchase in this contract to hold an occupational license. I am not licensed by the state, but
by providing this non-licensed disclosure I am allowed by [cite this section] to perform the service in this
contract.
___________________________________________
Unlicensed Person’s Name (Printed)

________________________________
Unlicensed Person’s Website

___________________________________________
Unlicensed Person’s Physical Address

________________________________
Unlicensed Person’s E-mail Address
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(_____)____________________________________
Unlicensed Person’s Telephone Number

(_____)__________________________
Unlicensed Person’s 2nd Telephone
Number

Service provided:

____________________________________
_____________________
Unlicensed Person’s Signature
Date
The unlicensed person may list the private trade organizations to which the unlicensed person belongs
and any titles or credentials the unlicensed person earned from those organizations.
II. CONSUMER ACKNOWLEDGEMENT: I acknowledge I am entering into an agreement with a provider
who does not hold an occupational license. I understand Texas licenses this occupation, and I may
contract with either a licensed or unlicensed person for this service.

____________________________________
Consumer’s Signature

_____________________
Date

Section 5. Working without an Occupational License.
(A)

A person otherwise subject to the requirements of an occupational license by a state authority
may work in Texas without an occupational license if the person makes a non-licensed
disclosure.

(B)

An employer or contractor may (1) hire or contract with an unlicensed person otherwise subject
to the requirements of occupational license and (2) offer that unlicensed person’s service to a
consumer if the employer or contractor makes a non-licensed disclosure.

(C)

An unlicensed person may not be denied any privilege in state law that a person who holds an
occupational license enjoys if a non-licensed disclosure is made by (1) the unlicensed person or
(2) the unlicensed person’s employer or contractor.

(D)

A state authority must disclose on its internet website and all written or digital and online
application forms for occupational licenses that a person may work in Texas without an
occupational license otherwise required if a non-licensed disclosure is made by (1) the
unlicensed person or (2) the unlicensed person’s employer or contractor.

Section 6. Defense and Relief.
(A)

Production of a non-licensed disclosure or other evidence made under oath or affirmation that
shows disclosure was made by another means allowed by section 3 prior to providing the
service is a defense against any administrative, civil or criminal action brought by a state
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authority for the purpose of enforcing the personal qualifications necessary to obtain and
maintain an occupational license.
(B)

Meeting the requirement of paragraph A for the production of a non-license disclosure or other
evidence shall require immediate dismissal with prejudice of any administrative, civil or criminal
action brought by a state authority for the purpose of enforcing the personal qualifications
necessary to obtain and maintain an occupational license against an unlicensed person engaged
in a lawful occupation.

Section 7. Remedy. In addition to the remedies otherwise provided by law, any consumer injured by an
unlicensed person operating under statutory code section XXX may bring in small-claims or district court
a civil action and recover damages, together with costs and disbursements, including costs of
investigation and reasonable attorney's fees, and receive other equitable relief as determined by the
court. The court may, as appropriate, enter a consent judgment or decree without the finding of
illegality.

Section 8. Application. The following occupations are subject to this ACT:
(A)

The act applies to the regulation of all occupations in Texas except for the following providers
of human healthcare:
Occupation
1. Medical doctor
2. Registered Nurse
3. Licensed Practical Nurse
4. Dentist
5. Pharmacist
6.

Statutory Code Section
UUU
VVV
WWW
XXX
YYY
ZZZ
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Section 9. Limitations. Nothing in this Act shall be construed to require:
(A)

a state authority, county or other governmental body to employ or contract with a person who
does not hold an occupational license;

(B)

(OPTIONAL) a state, county or other governmental body to approve plans, drawings or
documents related to the construction of buildings or houses submitted by a person who does
not hold an occupational license;

(C)

the federal government to grant credentials, privileges or benefits under federal law to a person
who does not hold an occupational license;

(D)

a consumer to employ or contract with an unlicensed person;

(E)

an employer, person or company to employ or contract with an unlicensed person;

(F)

an insurance or bonding company to issue a policy or bond to an unlicensed person;

(G)

a state authority, federal government or medical insurance company to pay or reimburse an
unlicensed person for services;

(H)

a hospital or medical facility to grant admitting, operating or other privileges to an unlicensed
person;

(I)

a medical doctor to order a prescription be filled by an unlicensed person;

(J)

a state authority to refrain from ordering the revocation of occupational license and prohibiting
any person whose occupational license has been revoked from working as an unlicensed person
in that same occupation;

(K)

a state authority to refrain from obtaining a court order enjoining a person whose previouslyheld occupational license was revoked from working as an unlicensed person in that same
occupation;

(L)

a state authority to refrain from enforcing health-and-safety regulations, including regulations
permitting inspections, which are not related to the personal qualifications necessary to obtain
and maintain an occupational license; or

(M)

a private certification organization to grant or deny its private certification to any person.

Section 10. Further Limitation. This Act shall not be construed to impose any new or additional
requirement on a person who is engaged in a lawful occupation that is not subject to the requirements
of an occupational license.
Section 11. Preemption. This Act preempts all other Texas statutes.
Section 12. Effective date.
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