
 

 
 

  

 

 

 

 

 

 

FSCA Notices and Guidance Notices:  

Default Regulations 
 

A. Notice No. 2 of 2018: General Exemption from the Requirement to 

Convert Defined Benefit Amounts into Deferred Defined 

Contribution Amounts in Terms of Regulation 38(2)(C) Made in 

Terms of Section 36 of the Pension Funds Act, 1956 

Default Regulation 38(2)(c) provides that a fund’s rules must specify that when a member 

becomes paid-up, a defined benefit must be converted to a defined contribution and have it 

preserved. 

 

On 5 December 2018, the FSCA published the PFA Notice 2 of 2018 which exempts pension 

and provident funds with defined benefit categories from these provisions. 

 

B. Guidance Notice No. 7 of 2018: Applications for Amendments in 

Terms of Section 12 to Ensure Compliance With the ‘Default 

Regulations’ Contained in Regulations 37, 38 And 39 of the 

Regulations Made in Terms of Section 36 

The Guidance Note was published on 7 December 2018. It provides that: 

❑ All applications for rule amendments received by 31 January 2019 in respect of Default 

Regulation provisions only, will be treated as urgent. The FSCA will attempt to consider 

and register such rules before 1 March 2019 

❑ If funds have already submitted applications for rule amendments to comply with the 

Default Regulations only, they must send an email to Ms Jodine Scholtz at 

jodine.scholtz@fsca.co.za to alert the FSCA of the application, for escalation and urgent 

consideration 

❑ Where funds intend to submit the applications for amendments to rules consisting only of 

amendments for the Regulations 37 to 39, this must be reflected in the covering letter 

❑ Where funds have submitted rules or rule amendments which do not consist only of 

amendments in respect of the Default Regulations, or the Authority raises queries which 

are not timeously responded to, such applications will not be treated as urgent and may 

therefore not be registered timeously. 
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C. Guidance Notice 8 of 2018 – Guidance on the Application of “Default 

Regulations” contained in Regulations 37, 38, 39 and 40 

 

The Financial Sector Conduct Authority (“FSCA”) has published Guidance Notice No. 8 of 2018 

(“Guidance Notice”) on the application of the Default Regulations to funds. All existing fund 

default arrangements must fully align their defaults to the Default Regulations by 1 March 

2019. The Guidance Notice provides retirement funds with clarity on the application of the 

Default Regulations, which is summarise below. 

 

To recap: 

❑ Regulation 37 deals with the requirements of default investment portfolios 

❑ Regulation 38 deals with default preservation and portability 

❑ Regulation 39 contains the requirements for an annuity strategy. 

  

1. Application of the Default Regulations 
 

The Default Regulations do not apply to beneficiary funds and funds in voluntary liquidation. 

The following has been provided by the FSCA regarding the applicability of the Default 

Regulations for the balance of funds: 

 

 Pension 

Fund  

Provident 

Fund  

Retirement 

Annuity 

Fund  

Pension 

Preservation  

Fund  

Provident 

Preservation Fund  

Regulation  

37 (default 

investments)  

Yes Yes No No No 

Regulation 

38 (default 

preservation 

and portability 

Yes Yes No No No 

Regulation 

39 (default 

annuity 

strategy) 

Yes No, unless the 

rules enable a 

member to 

elect an 

annuity 

Yes Yes No, unless the rules 

enable a member 

to elect an annuity 

 

2. Default Investment Portfolios 
 

❑ If fund rules permit, participating employers may be allowed to choose the default 

investment portfolio for their employees (this is of particular relevance to umbrella 

funds). However, the ultimate decision on the range of investment portfolios that the 

employers may choose from and their appropriateness, remains with fund trustees 

❑ Where funds have only one default investment portfolio, that portfolio is considered as 

the default investment portfolio and must meet the requirements of Regulation 37 

❑ If an existing default investment portfolio does not comply with the Default 

Regulations, it will no longer qualify as a default investment portfolio from 1 March 

2019. “Grandfathering” will not be permitted for non-compliant default portfolios 

 

 

  



 

 

This publication does not provide advice. 

If you have any questions / comments on the above, please contact your consultant  3 
 

 
❑ Funds should communicate the following to their members at least once a year: asset 

composition, performance of the default investment portfolio/s compared to 

appropriate benchmarks, top 10 holdings by value and fund returns for the current 

year as well as at least two previous financial years. 

 

3. Paid-up Membership Certificates 
Paid-up membership certificates must be provided to paid-up members in terms of 

Regulation 38(1)(b)(ii). Such certificates should resemble the template provided as an 

annexure to the Guidance Notice (please ask your consultant for a copy of this template, if 

required). 

 

4. Retirement Benefit Counselling 
 

❑ Retirement benefits counselling may be provided in person or in writing 

❑ Funds must keep records of the retirement benefits counselling given to each member 

❑ A person appointed by a fund to provide retirement benefits counselling is not 

required to be a registered Financial Services Provider or financial adviser in terms of 

the Financial Advisory and Intermediary Services Act. However, fund trustees must 

ensure that the person appointed to provide benefits counselling is suitably qualified 

and experienced 

❑ Members must be expressly informed that retirement benefits counselling does not 

include financial or tax advice. Should retirement benefits counselling be undertaken in 

conjunction with financial and / or tax advice, then the person providing the advice 

must be a registered financial advisor or tax practitioner 

❑ It is recommended that access to retirement benefits counselling is provided no earlier 

than six months (and in terms of the regulations, no later than 3 months) before the 

member’s retirement from the fund. This is to ensure that the information provided 

during retirement benefits counselling remains relevant and appropriate at retirement 

age 

❑ Where members are given access to retirement benefits counselling, a disclosure and 

explanation must be given to the member in clear and understandable language. This 

must include the risks, costs, fees and charges of all the items set out in the definition 

of “retirement benefits counselling”. 

 

5. Converting paid-up benefits from defined benefit amounts to 

a defined contribution component 
 

Funds with defined benefit categories have been exempted from converting paid-up 

benefits from defined benefit amounts to a defined contribution component, as per Notice 

No. 2 of 2018 (set out in Section A above). However, they may do so, if they so wish. 
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6. Paid-up members 

 

❑ Fund trustees must reasonably determine whether administration fees and charges for 

paid-up members are fair, reasonable and in proportion to the cost of providing 

administration services to active members  

❑ Administration fees for paid-up members should be less than administration fees for 

active members who are in-service, as there are no contributions to be administered or 

schedules to be considered 

❑ Deducting administration fees from paid-up benefits will not be viewed as reductions 

of benefits. However, fund trustees are required to implement a paid-up administration 

arrangement that will ensure that the benefits of paid-up members are not eroded by 

fund expenses over time 

❑ Investment fees for paid-up members should not be different to the fees paid by 

active, in-service members 

❑ Members should not be charged for transferring paid-up benefits to another fund at 

any stage of membership (outside of Section 14 fees payable to the FSCA) 

❑ Section 37(C) of the Pension Funds Act, dealing with the distribution of death benefits, 

applies to paid-up members’ benefits in the same way that it applies to any other 

death benefits that are payable by a fund 

❑ The FSCA will establish and maintain a database of all paid-up membership certificates. 

Funds must ensure that their paid-up membership database is updated accurately and 

timeously. 

 

7. Annuity strategies 
 

❑ Provident and provident preservation funds do not have to comply with Regulation 39 

(ie implement a default annuity strategy, unless the fund rules allow for a member to 

elect an annuity on retirement 

❑ The maximum period for providing access to retirement benefits counselling before a 

member’s normal retirement age is not prescribed. It is recommended that it should not 

be longer than six months before a member’s normal retirement age 

❑ Where living annuities are selected as the default annuity strategy, the investment choice 

is limited to a maximum of four investment portfolios. The number of investment 

portfolios offered can be less than four and can be a single investment portfolio. 

 

8. Exemptions 
 

❑ When funds apply for exemption from the Default Regulations’ requirements, they 

must specify whether the exemption is in terms of regulation 37(3), or 38(3) or 39(6) 

❑ Applications for exemption must be submitted through the FSCA’s online system using 

the prescribed form. This form is attached to the Guidance Note (please ask your 

consultant for a copy of this form, if required) 

❑ The FSCA may request supporting documents. A fund may also submit supporting 

documents with their initial exemption application 

❑ The exemption may be granted to any person or a class of people. The exemption will 

not be granted if it is considered to be against public interest or may prejudice 

achieving the purpose of the Default Regulations 

❑ Exemptions will be granted in writing and will be published on the FSCA. 


