Dnrivyg this ertire tivne period, Taleo dom 't teliewe yon ever epen, came close to finichivng
the drivd: thiat s sittivgg om the table o froet of yo. By the end, frovn vor obsemvation, it was
e than half fill snd wae 4 mizhmre of Scotch and meded dce, 22w Dlikes.

Ttivuitely, the parties Teviomsd the sgresmet that Trey had prepared, added certain
tenhe ahd mhade changes to certaity lmgmaze, and then sighed the Medigted Settlament
Agrearirt.

LEGAL FRINCIFLES

Forthe pact weeli since the seeermert wae expoted , yo g “additis" eaeomns who
yior do net vt to cotcbade the cettlement  The laet emadl yon st to hlichells raiced

conceming medical feates | and i your followr-up phorwe cornrerestion with heryon clabned you - { Dol : by phoae

were hot shle to sppreciste the concequences of your action, lackine the thetal copacity
Terkssary to erter Ito g cordract on October 30, Vo defence i that yon did vt beeee the
therital capeacity to evder o the agreevit thit ez, whether ac o resalt of being wdwsted,
tot hanig eaten, huning consmmed aloohol or bundng medical denes.

B temne of the legal defibice of rtomdeoation, the nole i Texss i that if 4 peroon is co
irdozdcated 45 to e rum cottpos meitic , does vt broarwhat he is doing, and is deprived of his
Teasnry, there tugy be growmds for rescission. To aford gromds for swoidig 3 covdract, honaener,
the intodcation mmet be g0 excessine 42 to Tender the persorn Meapable of exercieig his
udgment or mderstanding the rume of the sgreanert and the cotsequances of it exeoxtion.
Equityarillyit irterfere i ebualf of one whe = ibodeated to o less degree, thongh afficdeithe
s 4 to taterialhe affect ad inberfers vwith his rescondng, udgmment arodwill his fdodcatiorrt
itz T prooumed of tabin adeeartage of 1dairty e the otherparty. Fortwood v Fortwond,
100 5. 2d 515,524 [ Tex. O App. 1937 writdism’d). | huas Do hield that 4 less degree of
irtozdcation than that Tequired to sheobtelr fmealidate 4 cordract Mgy serve as 4 bacie for
aiditg the save If the domberzwess was cowed boe the other party, or if he tabes wdhir
advartage of it This would Reobee questions of rand and wedbae ddherce , howeyer, and not
thise of capacity to sxente the covdract. Dewitt v. Bowers, 138 5. 1147, 1149 (Tex. Civ.

App. 1911, no writ). We are not svrare of vy facts thit auppett that bike s “taking mﬁir__,-{bdmd:lc':m:
2 Do yonnhwe o prob lem with aleohol that vese Inovmto Blike oo wonld blike . { Dok

e Jaonam thiat s vl accept alcobol i offered? Withatt thic type of evidence, Tdo not - - { Dbt Ia

Telivwe an it osdcgtion defemse vronld prevail and ever vith this evidence  there is o dedit

stvy i that you vrer wot nbocicated o alohol, Aleo, I yo do hawe 3 dirking problen - -
and elect to raice i that type of serom testimorny could be hapwfial in your divorce std oy A

n

=

: demke

igsme yrith yeonr phamviacy licere.

Beofir as showiig o lack of mendsl capacity, the priviciples maye be ammarized ac
followars. T establich mhevital capacity to coviract, the evidince wonst shovar that, o the time of
covtracting, the person appreciaed the efect of what the person was dodig and mderstood the
rahre ad comsequences of his orher acts and the busiess he or she was maeacting, Mdpydedl
b Wity Thomacs, 441 52 841, 245 Texr, 1069, lere mhevdal vresbrwess s not & freelf
aufficient to fwapacitate 4 persoty; red meTe rerons tensioh, stodety, of personal problane do

"

{ Deetod: 2

"Dl

hot st to terital fueapacity to evder ko covdracts. 14 Tex. R 3d Covdracts § 41, Dleval
capacity, or lack thereof, tuey e chowm by coonpnetartial eviderce , duhading: (1) 4 person's
oubarard corudact, “mrumdfecting an fomard and cowsig condition™ (2] s pre-eddetiig exterhal
commstamces tending to produce & special mental conditice and (37 the prier or subsequert
wxdstence of atneital corudition o which 4 person's mevdal capaciny (o Tuapacity’) o the tive
T question ey be dfred. Jee Backh 596 5002 ot 676, £ 4 geners] male, the question of
whwether apereon, ot the tiive of coptracting, ks of Whderstards the naname shd comseqaetces
of ber actions is 4 question offact for the pmp. See Foo v Lewds, 244 5024 731,730 (Tex. i
App.—dnstin 1961, writ refd nre.).

hY OPINIONS

I persomalby beliene it vmould be risky for yon to repadiste the Bledisted Settletrierdt
Sgreatvert | and that it nbimately woald prove to be 4 bad decision,

¥ yon do repradiate, Mike’s and Seyriria®s legal ramedy ic to amend their pleadings to
4idd & conmterclaim for breach of the Medisted Settlamert Azreavent, and ther fle 2 motion for
anrevary fodgmerd seekiing to exdirce it and nbivebely bae o trial opothe ismes ifthe Court
does ot grat omenary fodzment. T helisve you whtinately will loce thit gkt el i the
process yon1 il o sdditional sttomeye s fees sd yonarill aleo care Tobzwston and feyrdria the
attomey”s fees they IO i covewection with enforcing the sgreaned.

The wwidetce, ciromnetardial snd direct, to be coreidered ehades the folloari:

1. Wonvwere, infact, tined aronmd 3:00 and had your head iy bands or the tdle,
and iyl say o were exhancted, Ttabe thic st fare wabie, Fromomne obseration, e, yon
vrere Cobwrert ard did ot seen prmch dnmwli, Fost tived. T thwnnghit yon wrere tined Teecaoase wm
had bean going 4t it siwce 10000 adn._ That ic not wasel ot medisions.

4 Todd Frambfort, commsel for Jobwwstor proomed the alochol, bt yo ad bl
Tequested it He toldime e s gettivg cocktails for our clisvde which Tthoghit was 4 jobe , and
et I saer bt arod Allervrith drivdes o theirhands , Tdid oot bawaryon and Wk e actoalby

3. While o copraromicaions remardie the abstace of the sereanedt and

yonl didrut comnenmne exongh alooholto becoate domd:, and tht ic baced or both dheerving yor
glasses of Scotch, the level of Scotch Temvaintig B the bottle wheey wme Lo the medisticn, the
titne period frmobned , ad your demesruor diring this time, Fyowwere aoo drivking vodka, this
miight be differert. Tdom’t recall seeirg the level of wodka i the bottle.

LR Won did not mevtion oy medical demes to me ot the time, and yon did not
merdion lack of food o argr time,

5. Heither Trey nor I perceived yon to be impared st oo point doring the




