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Sam Lutfi (Sam) appeals from a final judgment of the superior court in favor of
respondents Lynne Spears (Lynne), James Parnell Spears (James), and Britney Spears
(Britney) (appearing through her conservators) on his causes of action for libel and
defamation (against Lynne); battery (against James); intentional infliction of emotional
distress (against Lynne and James); breach of contract and quantum meruit (against
Britney).1

After Sam concluded his case-in-chief, all three respondents moved for nonsuit.
The court granted the motions in their entirety. Sam contends this was reversible error.
Sam also challenges an interim ruling of summary adjudication on his cause of action for
intentional infliction of emotional distress against James, and as to emotional distress
damages on the battery claim against James.?2

We affirm in part and reverse in part.

FACTUAL BACKGROUND
The relationship between Sam and Britney

Sam met Britney at a nightclub in 2007. At the time, Sam was a “consultant” at
his mother’s gas station business. When he met Britney, her life was in turmoil. She was
involved in a divorce and a child custody battle, and was estranged from her parents. In
addition, she was struggling with drug abuse. She had recently fired her agent, manager,
bodyguards, and publicist, and she was not working. Sam advised her about the
importance of getting clean. Over the next few weeks, Britney called Sam numerous
times and sent him hundreds of text messages.

In June 2007, Sam accompanied Britney to a meeting with record executives. The
executives asked Sam to leave, but Britney said, “Sam is my manager. He stays.” Later

that day she told Sam she really did want him to be her manager. Sam said he would

1 Because the three respondents share the same last name, we adopt the practice of
the parties in their briefs on appeal and use the first names of all parties to this appeal.
No disrespect is intended.

2 Sam agreed to dismiss his cause of action for intentional infliction of emotional
distress against Lynne.



think it over. Britney told Sam that if he accepted, he would get 15 percent of her
income, and that she earned $800,000 a month even when she wasn’t working. Later that
day, Sam accepted her offer with two conditions: (1) he would help assemble a first-rate
management team to compensate for his own lack of experience; and (2) Britney would
stop abusing drugs. He also told her he wanted to bring drug-sniffing dogs to the house
to clear it of any drugs. Britney accepted his conditions. On July 2, 2007, Sam
downloaded an exemplar artist management contract and gave Britney a copy. Sam
subsequently set up meetings with an entertainment lawyer and agents.

During this time, Britney continued to struggle with a drug problem. Sam claimed
to have advised her on this and “almost every important decision in her life.” In early or
mid-September 2007, Sam walked away from the relationship because Britney was
allegedly using drugs. Beginning in September 2007, Britney was subject to a court
order requiring random drug testing, and Sam was at the house from time to time when
drug testing was done. On October 1, 2007, Britney lost legal custody of her infant sons.
She spent a night in a parking lot, then called Sam and told him he was one of the few
people she trusted. That night, he moved into her home. With the exception of a brief
period in December 2007, Sam lived in Britney’s home until February 1, 2008.

In October and December 2007, Sam assisted Britney with such things as
arranging parties, purchasing personal items, and interfacing with various people in her
life. Sam testified that in October, he and Britney amended the oral agreement to specify
a four-year duration and termination without cause in 90 days or with cause in 30 days.
Sam claimed that he helped Britney get a music video made and worked with producers
on Britney’s album “Blackout.”

Sam also helped Britney deal with paparazzi; 30 to 100 paparazzi were always
trailing Britney. They would run red lights to keep up with her, and follow her into
stores, making it difficult for her to park or shop. Sam set rules for the paparazzi, which
included not entering private property, not following Britney into stores, not running red
lights, and saving Britney a parking space when they followed her to a location. If the

paparazzi followed his rules, he would text them Britney’s itinerary so they could get the



photographs they wanted. By January 2008, Britney and Sam trusted the paparazzi and
treated them as free bodyguards.

Over time, Sam ordered five or six cell phones for Britney, each with a different
number, to handle the recurring problem of Britney’s phone number being leaked to the
public. After a leak, she would switch phones. Sam kept the backup phones in his car.

From mid-2007 through January 2008, Sam also established a close relationship
with Lynne. They were in touch by phone or text nearly every day. Sam brought up the
idea of starting a jewelry business with Lynne. Sam eventually arranged a reconciliation
between Britney and Lynne. Sometime in October 2007, he facilitated James dropping
off a letter for Britney.

On January 3, 2008, Britney locked herself in a bathroom with one of her children.
Someone called the police, and she was removed from her home and taken to Cedars
Sinai Medical Center, where she was detained pursuant to Welfare & Institutions Code
section 5150 (section 5150 hold).2 This would be the first of two such section 5150 holds
to occur within the next 30-day period.

The relationship between Sam and Britney ends

On January 28, 2008, Sam picked up Britney at her boyfriend Adnan Ghalib’s
house. Sam and Britney had a dispute, and when they were about 200 hundred yards
from Britney’s home, Britney got out of the car and ordered Sam to leave. Britney began
crying. Video images of the dispute were broadcast on the news and the internet.

Lynne and James heard about the dispute and rushed to Britney’s home. James
got into a verbal altercation with Sam, accusing Sam of hurting Britney. After five or ten
minutes, security escorted James from the house. The next morning, James came to pick
up Lynne from the home. Sam testified that James “snuck” inside the home, accused
Sam of insulting Lynne, and punched Sam once in the solar plexus. Sam retreated and

locked himself in the game room for the next hour. Sam testified that the single punch

8 Welfare & Institutions Code section 5150 provides for a person who is a “danger
... to himself or herself” to be taken into custody involuntarily for up to 72 hours.



hurt. It left no visible marks, and he felt like he was going to be fine. He did not
consider, or obtain, medical treatment.

On January 31, 2008, Britney was taken into custody on a second section 5150
hold. The next day, James filed papers seeking appointment as Britney’s conservator.
James also applied for a temporary restraining order (TRO) preventing Sam from having
further contact with Britney. The application stated that Sam had moved into Britney’s
home and was controlling her life, home, and finances and that the TRO was necessary to
allow her to obtain medical treatment that she needed without Sam’s interference. The
application was supported by a declaration from Lynne.

Lynne’s declaration filed in support of the TRO

Lynne’s declaration stated that, on January 28, 2008, she and James had attempted
an “intervention.” However, when he heard that James and Lynne were coming, Sam
gave a paparazzo one of Britney’s cars to get her out of the house. Lynne stated that she
understood from the conversation that Sam had disabled all of Britney’s other cars.

Lynne further declared that during a fight between Britney and Sam that evening,
Sam had told Britney that she was an unfit mother, a piece of trash and a whore. Lynne
stated that the paparazzi reported to Sam like he was “a general.” Sam instructed Lynne
that she had to do as he told her. Lynne noticed that there was a car battery in the middle
of the kitchen table. Sam told her it was there so he could charge his cell phone. He had
disposed of all the cell phone chargers and had made the house phones unworkable.

Sam told Lynne and her friend Jackie to tell Britney that her boyfriend, Adnan,
was gay. He informed Lynne and Jackie that he would grind up Britney’s pills, which
were on the counter and included Risperdol and Seroquel, and put them in her food. Sam
explained that was the reason that Britney had been so quiet for the past couple of days.
Sam said the doctor who was treating Britney was trying to get her into a sleep-induced
coma so that they could then give her drugs to heal her brain.

Lynne’s declaration also included information she learned from Adnan. Adnan

stated that Sam would hide Britney’s cell phones and tell her that they were lost. In



addition, Sam would hide Britney’s dog, London, and when Britney would start crying,
Sam would bring the dog out from the hiding place and act like her savior.

Sam testified that Lynne’s allegations were untrue.
Conservatorship of Britney and TRO against Sam

On February 1, 2008, Britney’s person and estate were placed under
conservatorship by the probate court. The conservatorship was put in place to protect
Britney’s health and welfare following her two highly-publicized involuntary
hospitalizations.

On February 1, 2008, the probate court issued a TRO against Sam. On July 30,
2008, Sam signed a letter agreement that he would not contact Britney or take any action
on her behalf, in return for the conservators’ agreement to take the TRO hearing off
calendar. On January 30, 2009, another TRO was issued against Sam prohibiting him
from contacting Britney or taking any action on her behalf. It was made permanent later
that spring.
Lynne publishes her book

In September 2008, Lynne’s memoir was published. The memoir was titled
Through the Storm, A Real Story of Fame and Family in a Tabloid World, published by
Thomas Nelson Publishing (the book). Three chapters of the book purportedly describe
Sam’s relationship with Britney, referring to him as a “predator,” a “fake,” a “Svengali,”
“the General,” and a “gatekeeper.” Lynne claimed Sam used the paparazzi as his

“henchmen.” She also made the following statements in the book:*

4 In his opening brief, Sam lists an additional allegedly defamatory statement in the
book: “[Sam] told me that if he weren’t in the house to give Britney her medicine, she
would Kill herself. “If you try to get rid of me, she’ll be dead, and I’ll piss on her grave.
We decline to address this statement, as it was not part of Sam’s case in the trial court.
Lynne explains that late in the proceedings, Sam attempted to expand the number of
statements he claimed to be defamatory. Lynne filed a motion in limine to limit the case
to the statements specifically alleged in the FAC, which was granted. Sam has not
appealed this ruling.



“The general [Sam] told us that he threw away all of Britney’s phone
chargers and disabled the house phones by cutting the wires. He also
disabled several of Britney’s cars so she couldn’t leave unattended.”

“He then told us to tell Britney that Adnan is gay.”

“Sam told Jackie and me that he grinds up Britney’s pills, which
were on the counter and included Risperdol and Seroquel, and puts them in
her food. He said that was the reason she had been quiet for the last three
days. She had been drugged and asleep. He said that her doctor was trying
to get her into a sleep-induced coma so that they could then give her other
drugs to treat her.”

“Adnan told me that Sam hid Britney’s cell phones and told her that
he lost them.”

“Adnan told me that Sam would also hide Britney’s dog, London.
She would look all over the house, crying, and then Sam would bring out
the dog and act like some sort of savior.”

Sam and Adnan testified that they did not make the statements, and Sam stated
that he did not commit the underlying acts.

After Lynne’s book was released, Britney’s fans assaulted Sam in public, and
people he knew began to shun him. He received numerous death threats referring to the
book, some aimed at his family. Sam reported the threats to the police but was left
feeling depressed, anxious, and suicidal.

PROCEDURAL HISTORY
Initial pleadings

Sam filed this lawsuit on February 3, 2009. On April 16, 2009, he filed a First
Amended Complaint (FAC). In the FAC, Sam stated causes of action for libel and
defamation against Lynne; battery against James; intentional infliction of emotional
distress against Lynne and James; breach of contract against Britney and quantum meruit
against Britney.

James answered the complaint. Britney’s conservators answered in her place and

alleged various affirmative defenses, including undue influence. Lynne filed a special



motion to strike pursuant to Code of Civil Procedure section 425.16 (anti-SLAPP
motion). The trial court denied Lynne’s anti-SLAPP motion, finding that Sam had
provided sufficient evidence of a prima facie case as to his claims against Lynne, and had
established a probability of prevailing on those claims. This court affirmed the ruling.>
Probate court order prohibiting Britney’s testimony

On April 13, 2011, Sam served notice of Britney’s deposition. On April 27, 2011,
upon application for instructions by Britney’s court-appointed counsel, the probate court
issued an order under seal prohibiting the conservators from producing Britney as a
witness for trial, deposition or any other type of examination conducted in connection
with this action (2011 probate court order). The 2011 probate court order was supported
by a declaration from a medical practitioner appointed by the probate court pursuant to
Evidence Code section 730.

On May 9, 2011, the conservators objected to producing Britney for deposition
based on the 2011 probate court order. Sam moved to compel her independent medical
examination. On June 15, 2011, the trial court denied Sam’s motion, declining to
overrule the probate court.

On August 17, 2012, Sam served a notice for Britney to appear at trial. Britney’s
court-appointed attorney again sought instructions from the probate court, which
reaffirmed its 2011 probate court order prohibiting Britney from testifying at trial (2012
probate court order). The 2012 probate court order stated that there had been no material
change in the facts supporting the 2011 probate court order. Sam later filed a motion to
compel Britney’s attendance at trial. The conservators filed objections and a motion to

quash. The trial court deferred ruling until Britney was called as a witness at trial.

5 The issue of actual malice, which is the crux of Lynne’s current appeal, was not
raised as a specific ground for reversal in the appeal of the anti-SLAPP ruling. Instead,
Lynne argued that Sam could not make out a prima facie case of defamation because: (1)
the cause of action for defamation concerned only protected opinion; (2) the factual
statements Sam disputed were true; and (3) Sam was “libel-proof,” meaning he was not
harmed by the statements in the book because they had previously been published by the
news media in connection with Spears’s declaration in support of the restraining order.



James’s motion for summary adjudication

On June 19, 2012, James filed a motion for summary adjudication on Sam’s cause
of action for intentional infliction of emotional distress and the issue of whether Sam
could recover emotional distress damages on his battery claim. In the motion, James
claimed that Sam could not show that his claimed emotional distress rose to the level of
“severe” or “extreme” distress as required under Hughes v. Pair (2009) 46 Cal.4th 1035,
1050. James referenced a 2009 declaration filed by Sam in which Sam claimed that he
lived a “normal” life until the publication of Lynne’s book.

In opposing James’s motion, Sam did not deny that he had submitted the 2009
declaration. He claimed that in addition to what he had previously disclosed, he suffered
from agoraphobia stemming from his fear of James.

On October 4, 2012, the trial court issued an order granting James’s motion for
summary adjudication. The court noted that his recent claim that he suffered agoraphobia
and an enduring fear of being hunted by James materially and substantially contradicted
his earlier deposition testimony that he lived a normal, quiet life until the publication of
Lynne’s book. The court found that Sam obtained judicial relief when the court acted in
reliance on Sam’s 2009 declaration, and is now judicially estopped from claiming that he
suffered emotional distress prior to the publication of Lynne’s book.

Sam’s attorney asked for clarification of the ruling and its effect on the battery
claim. Counsel and the court agreed that the pain and suffering associated with the
alleged battery were not addressed by the motion or covered by the order.

Motions for nonsuit

Trial commenced in October 2012. Following Sam’s case-in-chief, Lynne filed a
motion for nonsuit on Sam’s claims against her regarding actual malice and punitive
damages pursuant to Code of Civil Procedure section 581c.

James filed a motion for nonsuit on Sam’s cause of action for battery. James
argued that Sam had failed to provide substantial evidence of injury or compensable

harm. He also moved for nonsuit on Sam’s claim for punitive damages.



Britney filed a motion for nonsuit on the breach of contract cause of action,
arguing that Sam had failed to provide substantial evidence of a contract and failed to
rebut the presumption of undue influence.

On November 1, 2012, the trial court issued an order granting the motions for
nonsuit for the reasons stated on the record. Judgment was entered on November 28,
2012.

On December 31, 2012, Sam filed a notice of appeal from the judgment.

DISCUSSION
I. Motions for nonsuit

A. Standard of review

“A defendant is entitled to a nonsuit if the trial court determines that, as a matter
of law, the evidence presented by plaintiff is insufficient to permit a jury to find in his
favor. [Citation.] ‘In determining whether plaintiff’s evidence is sufficient, the court
may not weigh the evidence or consider the credibility of witnesses. Instead, the
evidence most favorable to plaintiff must be accepted as true and conflicting evidence
must be disregarded. The court must give “to the plaintiff[’s] evidence all value to which
it is legally entitled, . . . indulging every legitimate inference which may be drawn from

the evidence in plaintiff[‘s] favor.”” [Citation.] A mere ‘scintilla of evidence’ does not
create a conflict for the jury’s resolution; ‘there must be substantial evidence to create the
necessary conflict.” [Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d
278, 291 (Nally).)

“In reviewing a grant of nonsuit, we are ‘guided by the same rule requiring
evaluation of the evidence in the light most favorable to the plaintiff.” [Citation.] We

will not sustain the judgment ““unless interpreting the evidence most favorably to
plaintiff’s case and most strongly against the defendant and resolving all presumptions,
inferences and doubts in favor of the plaintiff a judgment for the defendant is required as
a matter of law.”” [Citation.]” (Nally, supra, 47 Cal.3d at p. 291.) Bearing this standard

in mind, we turn to the merits of the motions for nonsuit granted in this case.
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B. Lynne’s motion for nonsuit on Sam’s defamation claim
1. The elements Sam was required to establish

The elements of a defamation claim are: (a) a publication that is (b) false, (c)
defamatory, (d) unprivileged, and (e) has a natural tendency to injure or cause special
damage. (Taus v. Loftus (2007) 40 Cal.4th 683, 720.)

However, the First Amendment limits the scope of defamation law for a public
figure like Sam.5 “If the person defamed is a public figure, he cannot recover unless he
proves, by clear and convincing evidence . . ., that the libelous statement was made with
““actual malice” -- that is, with knowledge that it was false or with reckless disregard of
whether it was false or not.” [Citation.]” (Reader’s Digest Assn. v. Superior Court
(1984) 37 Cal.3d 244, 256 (Reader’s Digest).)

The term “reckless disregard” has been further explained. “‘[R]eckless conduct is
not measured by whether a reasonably prudent man would have published, or would have
investigated before publishing. There must be sufficient evidence to permit the
conclusion that the defendant in fact entertained serious doubts as to the truth of his
publication. Publishing with such doubts shows reckless disregard for truth or falsity and
demonstrates actual malice.” [Citation.]” (Reader’s Digest, supra, 37 Cal.3d at pp. 256-
257, fn. omitted.)

Thus, the test for determining actual malice is a “subjective test, under which the
defendant’s actual belief concerning the truthfulness of the publication is the crucial
issue. [Citation.] The test directs attention to the ‘defendant’s attitude toward the truth or
falsity of the material published . . . [not] the defendant’s attitude toward the plaintiff.’
[Citation.]” (Reader’s Digest, supra, 37 Cal.3d at p. 257.) As the United States Supreme
Court has explained, this standard is necessary because “the stake of the people in public
business and the conduct of public officials is so great.” (St. Amant v. Thompson (1968)
390 U.S. 727, 731-732.) “[T]o insure the ascertainment and publication of the truth about

6 Sam concedes that he is a public figure for the purposes of this analysis.
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public affairs, it is essential that the First Amendment protect some erroneous
publications as well as true ones.” (Ibid.)

“Normal principles of substantial evidence review do not apply to the appellate
court’s independent review of an actual malice determination in a First Amendment libel
case.” (McCoy v. Hearst Corp. (1986) 42 Cal.3d 835, 846, fn omitted.) Specifically,
“[t]his court is not bound to consider the evidence of actual malice in the light most
favorable to [the plaintiff] or to draw all permissible inferences in favor of [plaintiff]. To
do so would compromise the independence of our inquiry.” (lbid.) “‘[T]he
constitutional responsibility of independent review encompasses far more than [an]
exercise in ritualistic inference granting.” [Citation.]” (Ibid.) Thus, we “must
independently decide whether the evidence in the record is sufficient to cross the
constitutional threshold that bars the entry of any judgment that is not supported by clear
and convincing proof of ‘actual malice.”” (Bose Corp. v. Consumers Union (1984) 466
U.S. 485, 511 (Bose).)

2. Evidence regarding actual malice

In arguing that he set forth clear and convincing evidence of actual malice, Sam
focuses on his own testimony, and that of Adnan, denying that he made the statements
referenced in the book or carried out the acts described in the book.” Thus, Sam argues,
the evidence clearly and convincingly showed that Lynne attributed to him statements he
never made and acts he never committed. Sam contends that these statements are thus
defamatory under Masson v. New Yorker Magazine (1991) 501 U.S. 496, 511 (Masson);
and Selleck v. Globe International, Inc. (1985) 166 Cal.App.3d 1123, 1132 (Selleck).) In
sum, Sam argues, evidence that Sam and Adnan never made the statements gave rise to

an inference that Lynne fabricated those statements. Sam cites Burrill v. Nair (2013) 217

7 Britney’s child custody monitor, Ms. Johnson, also supported Sam by testifying
that she had used Britney’s telephone frequently during the time period in question and it
was never out of order. In addition, Ms. Johnson testified that she never observed any of
Britney’s cars being out of commission.

12



Cal.App.4th 357, 393 as support for his argument that a jury could have found actual
malice on the basis of these allegedly fabricated statements.

Lynne points out that nonsuit is a favored remedy in cases involving free speech.
“While nonsuits at this stage are, in general, disfavored . . ., ‘unnecessarily protracted
litigation would have a chilling effect upon the exercise of First Amendment rights, [thus]
speedy resolution of cases involving free speech is desirable.” [Citation.]” (Jensenv.
Hewlett-Packard Co. (1993) 14 Cal.App.4th 958, 965.) “[I]n defamation actions,
nonsuit, like summary judgment, is ‘a favored remedy.” [Citation.]” (lbid.)

Lynne argues that Sam failed to prove with clear and convincing evidence that at
the time her book was published, she knew that the statements were false or acted in
reckless disregard of the truth. Lynne contends that the question of actual malice must be
evaluated by her state of mind when she published her book in September 2008. (See
Bose, supra, 466 U.S. at p. 498 [independent evidence must exist that publisher realized
the inaccuracy of the statement, or entertained serious doubts about its truthfulness, at the
time of publication].) Here, Lynne argues, there is no evidence that she actually knew
that any of the statements were false or actually had any doubts as to their veracity. On
the contrary, the evidence suggests that Lynne believed the statements to be true. She
swore to the truth of the statements in a declaration filed in superior court eight months
prior to the publication of her book. During the eight months between the filing of the
declaration and the publication of her book, Sam never made any effort to deny or refute
those statements. Thus, not only had Lynne sworn under oath to the truth of those

statements, Lynne had no idea that Sam disputed the truth of those statements at the time

that she published her book.8

8 Sam defends his failure to file an opposing declaration, or any other document
refuting Lynne’s declaration, in the superior court by referring to language in the anti-
SLAPP decision in this case (Lutfi v. Spears (Nov. 23, 2010, B218211) [nonpub. opn.]).
The quoted language is lifted from a discussion of the libel-proof doctrine. Lynne argued
that because Sam’s reputation was already so tarnished, he could not be harmed by the
statements in her book. We pointed out that the statements at issue had been disclosed to
the public through news media, which characterized the statements as allegations made in

13



Lynne relies on Annette F. v. Sharon S. (2004) 119 Cal.App.4th 1146 (Annette F.).
In Annette F., the statement at issue, made by Sharon S., was “‘Annette, a convicted
perpetrator of domestic violence against me, has made repeated false accusations of
child abuse and neglect against me while actively litigating for sole custody of both
children....”” (ld. at p. 1158.) Annette initiated a libel action against Sharon based on
this statement. In evaluating Sharon’s anti-SLAPP motion, the Court of Appeal first
determined that Annette’s libel action arose from acts in furtherance of Sharon’s right of
free speech. The court further found that Annette was a limited purpose public figure,
therefore the actual malice standard was applicable. The court then went on to analyze
Sharon’s statement that Annette was a convicted perpetrator of domestic violence, when
in fact Annette had never been convicted of any crime. The court quoted New York
Times Co. v. Sullivan (1964) 376 U.S. 254, which explained that the actual malice
standard is “based on a recognition that ‘erroneous statement is inevitable in free debate’
and ‘must be protected’ to give freedom of expression the “breathing space’ it needs to
survive. [Citation.]” (Annette F., supra, at p. 1168.) The court interpreted Sharon’s
statement that Annette was a convicted perpetrator of domestic violence to refer to a
family court finding that Annette had committed domestic violence against Sharon.
(Ibid.) Annette introduced no evidence to contradict Sharon’s declaration as to her belief
in the truth of the allegedly defamatory statement, thus Annette failed to carry her burden
on the issue of actual malice. (ld. at p. 1169.) The court emphasized that “[a]ctual
malice may not be inferred solely from evidence of personal spite, ill will, or bad motive.
[Citation.]” (lIbid.)

a court proceeding. This characterization of the statements permitted the public to
understand that the statements were not proven fact. Thus, application of the libel-proof
doctrine, which generally applies where criminal convictions mar the defendant’s
reputation, was inappropriate. The fact that the statements were allegations made in a
court proceeding does not excuse Sam’s failure to refute those statements in the context
of his defamation claim. He did not make known his position that the statements were
false.

14



The court further explained,

“[A] critical consideration in determining the weight to be given
such factors is the extent to which the allegedly defamatory statement
deviates from the truth. False statements that are completely ‘fabricated by
the defendant’ or ‘so inherently improbable that only a reckless man would
have put them in circulation’ are particularly likely to have been made with
actual malice. . . .

“On the other hand, false statements that have some element of truth
to them are logically less susceptible to such a finding.”

(Annette F., supra, 119 Cal.App.4th at pp. 1169-1170.)

Sharon’s statement that Annette was a convicted perpetrator of domestic violence
was not so far from the truth as to permit an inference of actual malice. The court was
left with a “speculative possibility that Sharon might have known or suspected that her
use of the word “convicted’ was technically incorrect.” Such a speculative possibility fell
short of clear and convincing evidence. (Annette F., supra, 119 Cal.App.4th at p. 1170.)

Lynne argues that here, as in Annette F., her statements were not inherently
improbable. In particular, her statements were in line with Sam’s own testimony that he
moved in, began managing Britney’s life, set rules for the paparazzi, had the authority to
authorize who could and could not enter Britney’s home, kept cell phones in her car, and
was involved in managing her drug rehabilitation and prescription medications. As in
Annette F., Sam is left with nothing but the speculative possibility that Lynne simply
fabricated these statements, and such speculation is insufficient to show actual malice.

3. Analysis under relevant case law

Case law emphasizes that in carrying out an analysis of actual malice, an
important distinction must be made. This distinction was set forth by the United States
Supreme Court in Bose: “[T]here is a significant difference between proof of actual
malice and mere proof of falsity.” (Bose, supra, 466 U.S. at p. 511.) In this case, we
must accept Sam’s contention that he did not utter the statements or commit the

underlying acts referred to in Lynne’s book. (See, e.g., Masson, supra, 501 U.S. at pp.
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520-521 [in determining whether Masson has shown sufficient falsification to survive
summary judgment, it must be assumed, that he is correct in denying that he made the
statements attributed to him].) Thus, we must accept that the challenged statements in
Lynne’s book are false.

However, the truth or falsity of the statements in Lynne’s book must not be the
focus of this discussion. Instead, our task is to determine whether Sam provided clear
and convincing evidence that Lynne published the statements with actual malice. To do
so, Sam was required to show, by clear and convincing evidence, that Lynne either knew
the statements were false, or subjectively entertained serious doubts as to their truth. As
set forth below, we find that Sam’s evidence that the statements were false does not
amount to clear and convincing evidence that Lynne published the statements with actual
malice.

The evidence in this case supports a conclusion that Lynne believed the statements
in the book were true at the time of publication. Eight months before publication, she
swore that she heard Sam and Adnan utter those statements in a declaration filed under
penalty of perjury. This evidence strongly suggests that whether or not Lynne’s
recollection was entirely accurate, her subjective belief was that the statements were true.
(Fletcher v. San Jose Mercury News (1989) 216 Cal.App.3d 172, 190 [“mere errors are
not enough to support a libel claim™].) It is possible that Lynne did not remember the
conversations clearly, or carelessly interpreted words that Sam uttered. However, even
such extreme misconceptions on the part of the publisher do not amount to actual malice.
(Christian Research Institute v. Alnor (2007) 148 Cal.App.4th 71, 88 (Christian
Research) [“‘[g]ross or even extreme negligence will not suffice to establish actual
malice’”].)

As set forth above, Sam did not file an opposing declaration or otherwise make
known to Lynne that he disputed the accuracy of her sworn declaration. There is no
evidence that, at the time of publication, Lynne knew that Sam disagreed with her
recollection of the events in question. Even if Lynne were to later admit that she made a

mistake and reported the events inaccurately -- which she has not done -- such an
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admission would not establish that Lynne realized the inaccuracy at the time of
publication. (Bose, supra, 466 U.S. at p. 512.) In short, Lynne’s decision to file a sworn
declaration under penalty of perjury in order to get a restraining order against Sam is
powerful evidence of her belief in those statements. There is absolutely no evidence that
she had any reason to doubt the truth of those statements at the time that her book was
published.

Sam insists that his and Adnan’s denial of the statements constitute evidence that
Lynne entirely fabricated the statements. As Sam points out, actual malice may be
inferred where a story is fabricated by the defendant or is completely a product of the
defendant’s imagination. (Burrill v. Nair, supra, 217 Cal.App.4th 357 [father in bitter
custody dispute made defamatory statements about reunification therapist in online
postings, radio interview, and neighborhood flyer where father cited no source for his
accusations and charges were product of his imagination].) While Sam’s and Adnan’s
denials of the statements provide some evidence of fabrication, the denials do not rise to
the level of clear and convincing evidence.

“*The burden of proof by clear and convincing evidence “requires a finding of
high probability. The evidence must be so clear as to leave no substantial doubt. It must
be sufficiently strong to command the unhesitating assent of every reasonable mind.””
[Citation.]” (Christian Research, supra, 148 Cal.App.4th at p. 84.) Sam’s and Adnan’s
denials of the statements in Lynne’s book must be considered in the context of the very
convincing evidence that she believed them to be true. She believed them so adamantly,
that she filed a sworn declaration under penalty of perjury in order to prevent Sam from
contacting her daughter. In addition, as set forth above, the statements are not so

inherently improbable

under the circumstances as to give rise to an unambiguous
inference of fabrication. (Annette F., supra, 119 Cal.App.4th at p. 1170.) Sam admitted
to controlling aspects of Britney’s life, including deciding who was permitted in her
home and whether her parents were permitted to see her. A permanent restraining order
is now in place preventing Sam from contacting Britney, which provides a strong

suggestion that Sam was not a positive influence in Britney’s life.
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Finally, Sam’s and Adnan’s denials of the specific statements set forth in the book
do not foreclose the possibility that, during this apparently confusing and chaotic time in
both Britney’s and Lynne’s lives, Lynne misunderstood certain utterances or
misinterpreted statements that she heard. Sam has not insisted that he never spoke to
Lynne about Britney’s medications, never spoke to Lynne about Britney’s cell phones or
house phones, never spoke to Lynne about Britney’s cars or about Adnan’s sexual
orientation. In fact, Sam admits to being involved in Britney’s drug addiction recovery
efforts and to having some control over her cell phones. The evidence presented allows
for the assumption -- in fact, the probability -- that such conversations took place,
especially during the time that Sam and Lynne were in close contact. It is not entirely
surprising, given the history of the relationship between the parties, that the two may
have differing recollections of some of the words exchanged between them. Such
misunderstandings do not constitute actual malice.

Masson and Selleck, cited by Sam in support of his position, are distinguishable.
In Masson, a noted psychoanalyst sued the publisher and author of a magazine article and
book which contained lengthy passages attributed to him in quotation marks. Masson
objected to these errors before the publication of both the magazine and the book. The
trial court granted summary judgment for the defendants, based on its determination that
the alleged inaccuracies were substantially true or were rational interpretations of
ambiguous conversations, thus there was no actual malice. The Court of Appeals
affirmed, but the United States Supreme Court reversed. The high court disagreed with
the lower courts’ conclusion that “an altered quotation is protected so long as it is a
‘rational interpretation’ of the actual statement.” (Masson, supra, 501 U.S. at p. 518.)
The court explained: “Where . . . a writer uses a quotation, and where a reasonable
reader would conclude that the quotation purports to be a verbatim repetition of a
statement by the speaker, the quotation marks indicate that the author is not involved in
an interpretation of the speaker’s ambiguous statement, but attempting to convey what
the speaker said.” (Id. at p. 520.) The court had access to tape-recorded interviews that

the author did with Masson, therefore it could compare Masson’s actual statements with
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the quoted passages. The high court concluded that some of the published passages
differed materially from the tape-recorded statements, and could be considered damaging.
The matter before us is distinguishable. First, the statements challenged in the
FAC which Lynne attributed to Sam are not in quotation marks. Therefore, Lynne was
not attempting to make a verbatim repetition of Sam’s statements, but was conveying her
recollection of his words. In addition, unlike the author in Masson, Lynne was not aware
prior to publication of Sam’s disagreement with her recollection of his statements.
Therefore, in contrast to Masson, there is no evidence that, prior to publication, she knew
of the falsity of the statements or had reason to entertain serious doubts as to their truth.
In Selleck, the father of a well-known celebrity sued the defendant for an article

which followed the headline: ““Tom Selleck’s love secrets -- By His Father.”” Many
statements in the article were attributed to the plaintiff, who claimed that he had never
made any statements to the defendant. (Selleck, supra, 166 Cal.App.3d at pp. 1128-
1129.) The Selleck court confirmed that “[f]alsely ascribing statements to a person which
would have the same damaging effect as a defamatory statement about him is libel.
[Citation.]” (Id. at p. 1132.) However, the case did not discuss the issue of actual malice;
therefore it is not helpful to Sam.

Based on the evidence discussed above, we conclude that any inference that Lynne
entirely fabricated the statements set forth in her book is not sufficiently strong to meet
the clear and convincing standard. Thus, Sam cannot establish the required element of
actual malice, and his defamation claim was properly dismissed.

C. Britney’s motion for nonsuit on Sam’s breach of contract claim

The conservators’ motion for nonsuit on Sam’s cause of action for breach of
contract was brought on two independent grounds: (1) lack of substantial evidence of a
contract; and (2) failure to rebut the presumption of undue influence.

1. Failure to provide substantial evidence of an enforceable contract
a. The parties’ arguments
In order to defeat the conservators’ motion for nonsuit, Sam was required to

present substantial evidence of each of the elements of his case. The conservators’
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arguments in the trial court focused on the formation of, and existence of, an enforceable
contract. They argued that the alleged oral contract Sam described at trial differed
materially from the oral contract he pled in the FAC. Due to the resulting vagueness and
uncertainty, there could have been no “reciprocal assent to a definite proposition” or the
requisite “meeting of the minds” for formation of an enforceable contract. (Kessinger v.
Organic Fertilizers, Inc. (1957) 151 Cal.App.2d 741, 750.)

Sam argues that a contract need not set forth every term and condition to be
enforceable; instead, the evidence must simply show agreement on essential terms. (Cal.
Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 474, 481 [*“Where a contract is so
uncertain and indefinite that the intention of the parties in material particulars cannot be
ascertained, the contract is void and unenforceable].) “‘Mutual assent is gathered from
the reasonable meaning of the words and acts of the parties, and not from their
unexpressed intentions or understanding.” [Citation.]” (Russell v. Union Oil Co. (1970)
7 Cal.App.3d 110, 114.) Sam further argues that the law disfavors holding agreements
unenforceable because of uncertainty. (Patel v. Liebermensch (2008) 45 Cal.4th 344, 349
[““““[t]he law does not favor but leans against the destruction of contracts because of
uncertainty; and it will, if feasible, so construe agreements as to carry into effect the
reasonable intentions of the parties if [they] can be ascertained . ...””"”].)

b. The evidence

In order to evaluate the parties’ competing positions, it is necessary to review the
evidence regarding formation of the alleged contract. In his initial complaint, Sam
alleged that after they met in 2007, a strong friendship developed between Sam and
Britney. Britney sought Sam’s advice with respect to almost every important decision in
her life. In or about September 2007, at Britney’s request, Sam accompanied Britney to a
meeting with record company executives to discuss production and release of Britney’s
new album, “Blackout.” At the meeting, the executives were initially reluctant to discuss
the details of the record in the presence of Sam. However, Britney “without ever having

discussed the matter with [Sam], informed the record company executives that [Sam] was
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her new ‘manager’ and gave them authorization to discuss ‘Blackout’ with her in front of
[Sam].”

In the days that followed, Britney repeatedly asked Sam to take on the role of her
manager. Beginning in or about October 2007, Sam took on a variety of management
services for Britney, including facilitating booking, arranging and coordinating legal
meetings, court hearings, doctor visits, child visitation and other matters, including issues
concerning the upcoming album. As to the terms of the alleged agreement, Sam stated
that he agreed to act as Britney’s manager for a term of four years, to be compensated at a
rate of 15 percent of the income generated by Britney during that period.

In his FAC, Sam alleged that he and Britney first began negotiating the contract in
June 2007. However, the FAC also states that Britney first broached the idea at a
meeting with record company executives in September 2007 “without previously having
discussed the matter with [Sam].” The FAC alleges that Sam and Britney entered the oral
agreement on or about October 13, 2007. As to the material terms of the agreement, the
FAC alleges that Sam would be compensated at a rate of 15 percent of all gross revenues
earned and received by Britney, and that Sam could terminate the contract with cause on
30 days notice and without cause on 90 days notice.

However, in his deposition, taken April 25, 2011, Sam testified that he could not
recall when the alleged contract with Britney began.

At trial, in contrast to his prior allegations, Sam testified that he was hired as
Britney’s manager in early June 2007. Sam described the meeting with record
executives, but now placed the meeting four months earlier. He testified that Britney
asked him to be her manger the same day, and he accepted. Sam further testified that he
imposed two conditions before he agreed to act as Britney’s manager: first, he would
assemble a “varsity team” for Britney to make up for his lack of experience; and second,
she would promise not to abuse drugs.

In spite of this testimony, Sam testified that he could not recall whether or not he
had a contract with Britney when he took her to see her music attorney on July 1, 2007.

He also did not know if he was acting as Britney’s manager in September 2007 when he
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walked away from the relationship due to her drug abuse. Sam did not know whether it
was before or after September 2007 that he discussed financial terms of the management
relationship with Britney. Nor could he recall if that discussion was before or after
Britney lost custody of her children on October 1, 2007.

Sam testified that he continued to perform under the alleged management contract
until late January 2008, when James obtained a conservatorship over Britney which
de facto terminated the contract. Sam was never compensated for his services under the
alleged agreement.

Sam acknowledges that there were variances in his allegations regarding the date
of the contract, the right to terminate, and the basis for the calculation of his alleged 15
percent compensation. However, he claims that the variances between his trial testimony
and his pleadings were immaterial.

c. Analysis

In analyzing this issue, we first note that within the discussion of substantial
evidence, the parties discuss a related question of whether there was a material variance
between the pleadings and the proof at trial. We discuss these two topics separately
below.

I. lack of substantial evidence

We begin our analysis with some basic law regarding the question of the existence
of an oral contract. In general, “[w]here the existence of a contract is at issue and the
evidence is conflicting or admits of more than one inference, it is for the trier of fact to
determine whether the contract actually existed.” (Bustamante v. Intuit, Inc. (2006) 141
Cal.App.4th 199, 208.) In particular, “[w]hen the contract relied on is oral, its
interpretation in the first instance is a question of fact to be determined by the jury.
[Citation.] The question, therefore, [is] one of evidence, and it [is] for the jury to
determine from the facts and circumstances proved, including, of course, the
conversations between the parties, whether or not a contract was proven. [Citation.]”
(Treadwell v. Nickel (1924) 194 Cal. 243, 261-262.)
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The conservators point out that “[i]f no meeting of the minds has occurred on the
material terms of a contract, basic contract law provides that no contract formation has
occurred.” (Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 797
(Weddington).) “““The terms of a contract are reasonably certain if they provide a basis
for determining the existence of a breach and for giving an appropriate remedy.”’
[Citation.]” (Id. at p. 811.)

“If, by contrast, a supposed ‘contract’ does not provide a basis for determining
what obligations the parties have agreed to, and hence does not make possible a
determination of whether those agreed obligations have been breached, there is no
contract. [Citations.]” (Weddington, supra, 60 Cal.App.4th at p. 811.) In other words,
the conservators’ defense of uncertainty “has validity only when the uncertainty or
incompleteness of the contract prevents the court from knowing what to enforce.
[Citations.]” (Hennefer v. Butcher (1986) 182 Cal.App.3d 492, 500.) We must
determine whether Sam’s inconsistent testimony as to the start date, the right to
terminate, and calculation of his fees shows insufficient clarity of material terms to
enforce the alleged contract as a matter of law.

We find that it does not. As set forth above, it is a factual question for the jury to
determine whether an oral contract was formed between Sam and Britney, and if so, to

interpret the material terms of that contract.? Sam presented evidence that he and Britney

9 We note that the cases cited by the conservators in support of their argument that
the alleged oral contract lacked mutual assent to material terms involve contracts
evidenced in writing. (See Donovan v. RRL Corp. (2001) 26 Cal.4th 261 [involving
automobile advertisement in newspaper that contained typographical error]; Weddington,
supra, 60 Cal.App.4th 793 [involving a written settlement and subsequent order
enforcing the settlement]; Hennefer v. Butcher, supra, 182 Cal.App.3d 492 [involving a
written contract to sell land]; Siegel v. Warner Bros. Entm’t, Inc. (2008) 542 F.Supp.2d
1098, 1137-1138 [analyzing a written exchange of letters between the parties and
concluding that the writings revealed that the parties had not finalized and assented to all
material terms of a settlement].) As set forth above, the existence of a contract is a
question of law for the court only when the evidence is not in conflict. (Bustamante v.
Intuit, supra, 141 Cal.App.4th at p. 208.)
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entered an oral agreement in June 2007 in which Britney agreed to pay Sam 15 percent of
her income for the term of the contract. Under the relevant standards of review, we must
accept this evidence as true and disregard all conflicting evidence. (Nally, supra, 47
Cal.3d at p. 291.) Giving this testimony the value to which it is entitled on review, we
find that it is sufficient to permit a jury to find in Sam’s favor. The conservators were
entitled to point out the discrepancies in Sam’s testimony regarding the material terms of
the alleged contract, and to attempt to convince the jury that Sam’s testimony was
untrue.l® However, ultimately the question of the existence of a contract, and the
question of the material terms of any such contract, were questions of fact for the jury to
decide.
ii. Material variance between pleading and proof

Within their substantial evidence argument, the conservators raise the issue of
material variance. They argued to the trial court that “the alleged oral contract that [Sam]
attempted to describe in his trial testimony varied materially from the oral contract he
alleged in his pleadings and throughout the litigation.” Such material inconsistencies, the
conservators argued, show that there could not have been a meeting of the minds.

A material variance is grounds for nonsuit. (Brazil v. Pacific American Petroleum
Co. (1930) 108 Cal.App. 737, 738.) “‘[T]he question whether a variance between
pleading and proof in a given case is material must be determined from the circumstances
...and that a variance is immaterial and may be disregarded where the case was as fully

and fairly tried upon the merits as though the variance had not existed.” [Citation.]”

10 The conservators devote many pages of their appellate brief to casting doubt on
Sam’s trial testimony. They argue that Sam presented no corroborating evidence of his
alleged contract with Britney. For example, he took no action to inform Britney’s
business manager that he had a contract; he did not take basic steps with her record label
to show that he was her manager; he failed to allege that he took action that a manager
would undertake; he brought no new business to Britney; and he did not assert his
contract when circumstances called for him to do so. This evidence is properly presented
to a jury for a factual determination regarding the existence of the alleged contract -- not
to an appellate court. We decline to make any judgment on the conflicting evidence
regarding the alleged contract until a jury or other fact finder has had the opportunity to
do so.
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(Gudelj v. Gudelj (1953) 41 Cal.2d 202, 212.) “In other words, “a variance to be fatal
must have misled or served to mislead the adverse party.” [Citation.]” (lbid.)

Sam argues that a variance in the date of the contract is not material if it has not
prejudiced the defendant. In support of this claim, he cites several cases. The first case,
State Medical Education Bd. v. Roberson (1970) 6 Cal.App.3d 493 (Robserson), was an
action brought by a lender against a student to whom the lender had loaned money for
completion of her medical studies. Summary judgment in favor of the lender was
granted, and affirmed on appeal. According to the contract terms, the first payment by
the student was due “on or before one year from the date the applicant completes his
internship.” (Id. at p. 496.) In light of the student’s May 1966 declaration indicating that
she had not, to date, completed her internship, the lender’s first motion for summary
judgment was denied. (Id. at pp. 496-497). However, in November 1968 the lender filed
a second motion for summary judgment. The student admitted that she had completed
her internship in June 1966. (Id. at p. 498.) In arguing that the motion for summary
judgment was improperly granted, the student pointed out the variance between the
lender’s pleading -- which stated that the student had completed her internship in 1962 --
and the proof, which showed that she did not complete her internship until 1966. Under
the circumstances, the Court of Appeal concluded “such a variance did not constitute a
complete failure of proof of the general scope and meaning of plaintiff’s claim; if, as was
the case, defendant did in fact complete her internship, it became immaterial . . . whether
that event took place in 1962 or 1966.” (Id. at p. 502.)

In Marsh Wall Products, Inc. v. Henry Marcus Bldg. Specialties (1958) 162
Cal.App.2d 371, one of the defendant’s arguments on appeal was that the trial court erred
in denying his motion to strike out all testimony on the plaintiff’s claim for open book
account. The defendant argued that there was a material variance between the pleading
and the proof. Specifically, the pleading stated that the relevant transactions occurred
“on or about July 1, 1954,” while the evidence at trial “referred to transactions extending
from March 30 to May 25, 1954.” (Id. at p. 380.) The court pointed out that the

complaint did not allege a precise date, but instead claimed that “within four years
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immediately preceding the commencement of the action, to wit, on or about July 1, 1954,
defendants became indebted to plaintiff upon an open book account for merchandise for
the reasonable value of $2,075.31.” (Ibid.) In addition, the defendants did not demand a
bill of particulars. (Ibid.) Under the circumstances, the Court of Appeal held that the
trial court did not err in denying the defendant’s motion to strike the relevant testimony.

Finally, Sam cites Ogden v. United Bank & Trust Co. (1929) 206 Cal. 571, 574-
575 (Ogden). In Ogden, the contract was for the plaintiff to perform farming work on
certain land. When the individuals did not pay the plaintiff for his work, he went to the
bank and spoke to an officer of the bank. The plaintiff insisted that “unless the bank
would pay for the work done and would be paymaster, he was through and would do no
further work.” (Id. at p. 573.) The plaintiff was paid and an officer of the bank told him
to continue to work. On appeal the defendant agued that there was a material variance
between the agreement pleaded in the complaint and the agreement proved. Specifically,
while the contract alleged what was between the plaintiff and two individual defendants,
the proof established an obligation on the part of the bank to pay the plaintiff. (Ibid.)
Under these circumstances, the court held that “any variance did not mislead defendants
to their prejudice and hence cannot be held to be material.” (ld. at p. 575.)

The cases discussed are instructive. Variances as to dates and specific terms of an
alleged contract are not the type of variances that will cause prejudice to the opposing
party. “[A] variance between the allegations of a pleading and the proof will not be
deemed material unless it has actually misled the adverse party to his prejudice in
maintaining his action or defense on the merits.” (Martin v. Henderson (1954) 124
Cal.App.2d 602, 607.) For example, where ““‘the judgment rests upon the determination
of issues which were neither foreshadowed by the pleadings nor understood by the parties
to be in dispute at the trial, and which determination is the result of one party’s failure to
produce evidence of whose need he has had no warning, we have a case where the
departure from the pleadings may not be merely technical, but substantial, resulting in a

miscarriage of justice.”” (lbid.)
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The contradictions in Sam’s testimony regarding the time frame of the alleged
contract, and the terms of the alleged contract, do not fundamentally undermine his claim
for breach of contract. The elements of a breach of contract claim are: (1) the contract;
(2) plaintiff’s performance or excuse for nonperformance; (3) defendant’s breach; and (4)
the resulting damages to plaintiff. (Hamilton v. Greenwich Investors XXVI, LLC (2011)
195 Cal.App.4th 1602, 1614.) Sam never admitted that there was no contract -- on the
contrary, he consistently maintained that there was a contract between him and Britney.
No miscarriage of justice results from permitting a jury to hear and resolve conflicts in
evidence about the dates or terms of any such contract. Many cases that go to trial
involve similar conflicts in evidence.

We reject the conservators’ argument that Sam’s conflicting testimony could not
create the existence of a triable fact under D’Amico v. Board of Medical Examiners
(1974) 11 Cal.3d 1 (D’Amico) and its progeny. The D’Amico court explained that when
discovery has produced an admission or concession on the part of a party opposing
summary judgment which demonstrates that there is no factual issue to be tried, such
admission should be given deference when it comes to determining whether a triable
issue of fact exists between the parties. (Id. at pp. 21-22.) The D’Amico rule “‘operates
to prevent a party from playing “fast and loose” with the courts by creating “sham” issues
of fact. .. .”” (Jogani v. Jogani (2006) 141 Cal.App.4th 158, 177.) For example, in
Mikialian v. City of Los Angeles (1978) 79 Cal.App.3d 150, a truck driver admitted in
deposition that his decision to move his tow truck to a certain area was his own decision.
(Id. at p. 154.) However, at trial, the driver testified three times that officers had directed
him where to move the tow truck. (Id. at p. 160.) The Court of Appeal determined that
the driver’s admissions “negat[ed] the claimed duty of the police officers,” and that
“[t]estimony of [the] plaintiff simply contradicting these admissions did not constitute
substantial evidence creating an issue of fact.” (Id. at p. 158.) Because the admissions
prevented the plaintiff from showing the existence of a duty, the trial court properly
granted the defendants’ motion for nonsuit. (See also Leasman v. Beech Aircraft Corp.
(1975) 48 Cal.App.3d 376, 381, 383 [affirming summary judgment where plaintiff
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admitted in deposition and interrogatory responses that she had not suffered physical
injury but filed a counter-declaration in opposition to the motion contradicting those
admissions].) As Mikialian makes clear, the D’Amico rule applies when a party has made
admissions undermining a fundamental element of his or her case, such as the existence
of a duty.

In the matter before us, Sam consistently alleged that he had an oral contract for
management services with Britney, that he performed under that contract, that she
breached the contract and that he was damaged by the breach. Under the circumstances,
nonsuit was improper. Questions regarding the existence of the oral contract, the time
frame of any such contract, and the terms of the alleged contract, should have been
determined by a jury tasked with weighing the conflicting evidence on these factual
questions.

2. Undue influence

The conservators advanced a second theory for their motion for nonsuit. They
argued that even if Sam met his evidentiary burden of showing substantial evidence of a
meeting of the minds, he did not meet his burden of overcoming the conservators’
defense of undue influence.

A presumption of undue influence arises when there is a concurrence of the
following elements: (1) the existence of a confidential or fiduciary relationship between
the individuals involved; (2) active participation by the person alleged to have exerted
undue influence in preparation of the will or document; and (3) an undue benefit to such
person under the document so procured. (Estate of Gelonese (1974) 36 Cal.App.3d 854,
861-862.) “All three of these factors must be present in order to have the benefit of the
presumption.” (Id. at p. 862.)

“The presumption of undue influence, when established, is a rebuttable
presumption. [Citations.]” (Estate of Gelonese, supra, 36 Cal.App.3d at p. 862.) This
burden requires proof by a preponderance of the evidence that the agreement was not

induced by the alleged perpetrator’s undue influence. (Ibid.)
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“The question whether the evidence adduced by a party who has the burden of
proof carries the required weight is for the trier of fact and not the court of review.
[Citations.]” (Estate of Gelonese, supra, 36 Cal.App.3d at p. 863.) Once again, the
conservators present pages of evidence for this court to review in support of their
argument that undue influence was established. This court is not the trier of fact. The
conservators’ extensive factual arguments highlight that the question of undue influence
should have been left to the jury. We cannot accept the conservators’ version of the facts
as true and affirm the nonsuit on that ground.

While there was evidence in the record supporting imposition of the presumption
of undue influence, no such finding was made. Given the state of the evidence, we
cannot determine as a matter of law that the presumption is properly applied in this case.
While Sam admitted to a confidential relationship with Britney, more is required to show
entitlement to the presumption of undue influence. The conservators were required to
prove that Sam actively participated in soliciting Britney’s offer to be her manager.
Under Sam’s version of the facts, he did no such thing. In addition, the conservators
were required to prove that Sam unduly benefitted from the contract. The facts are
certainly in conflict on this point. According to Sam, he is owed the standard percentage
for management services that he performed during the time in question.

“Nonsuit should be denied when the evidence is substantially conflicting and
contrary inferences can be drawn. [Citation.]” (Meadows v. Emett & Chandler (1948)
86 Cal.App.2d 1, 10.) Nonsuit on the issue of breach of contract was not properly
granted on the issue of undue influence. The matter must be reversed for a determination
by the trier of fact as to (1) whether facts existed to support a presumption of undue
influence; and, if so (2) whether Sam rebutted that presumption.

D. James’s motion for nonsuit on Sam’s battery and punitive damages claims

At trial, Sam testified that James barged into Britney’s house and lunged at Sam
with his fists balled. James chased Sam around the kitchen island, spitting and shouting,
and yelling at Sam, accusing Sam of hurting his daughter and threatening that Sam better

leave or “he was going to beat the hell out of me.” After five or ten minutes, James was
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removed from the premises by security. Late the next morning, James got into the house
again. He started yelling at Sam, accused Sam of abusing his ex-wife, Lynne, punched
Sam in the solar plexus and threatened to kill him. Sam testified that the punch “hurt.”
He ran to the game room and locked himself in. Sam did not seek medical assistance for
his injury, because he felt he was going to be fine. There was no visible mark left on him
from the incident.

In his motion for nonsuit, James argued that Sam failed to present a prima facie
case of battery. First, James argued that his intent was to protect his daughter, not harm
Sam. In addition, James argued that Sam’s testimony established that he did not suffer
compensable harm. James cited Hansen v. Bledsoe (1955) 130 Cal.App.2d 70, as support
for his position that Sam’s testimony that the punch “hurt” was insufficient as a matter of
law to support a prima facie case of battery.11

On appeal, James has abandoned his argument that there was insufficient evidence
of intent to harm. Instead, he focuses on his argument that Sam did not present sufficient
evidence of damages. James cites Fluharty v. Fluharty (1997) 59 Cal.App.4th 484, 497,
which sets forth the elements of a battery claim: “*“1. Defendant intentionally did an act
which resulted in a harmful or offensive contact with the plaintiff’s person; [{] 2. Plaintiff
did not consent to the contact; [and] [{] 3. The harmful or offensive contact caused
injury, damage, loss or harm to the plaintiff.”” [Citation.]”

James cites Chaparkas v. Webb (1960) 178 Cal.App.2d 257, 259 (Chaparkas) for
the proposition that damages must be proved with reasonable certainty. Chaparkas was
an appeal after a jury trial on an action for negligence following an automobile accident.

The jury found in favor of plaintiff Peter Chaparkas, but awarded him no damages.12 On

11 Hansen v. Bledsoe was an appeal from a final judgment following a court trial.
The appellant’s contention was that the evidence at trial did not support the sum awarded
for general damages. (130 Cal.App.2d at p. 74.) The matter was remanded for a retrial
on all issues. (Ibid.) The case does not suggest that Sam’s testimony at trial was
insufficient to set forth a prima facie case of battery.

12 The jury awarded his wife, Josephine Chaparkas, $4,500 in damages.
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appeal, Peter Chaparkas contended that the evidence required a finding of damages in his
favor. (Ibid.) The appellate court disagreed. After reciting the vague and conflicting
evidence that was presented at trial, the court explained, “[f]Jrom the foregoing evidence it
Is readily apparent that appellant Peter has failed to maintain his burden of proving his
injuries or damages with reasonable certainty or, that if he sustained any damages, they
were proximately caused by any negligent act of defendants.” (Id. at p. 262.) The
Chaparkas court’s determination that the jury was free to refrain from awarding damages
does not suggest that a nonsuit is appropriate in the matter before us.

Cottle v. Superior Court (1992) 3 Cal.App.4th 1367, 1384-1387 is also
distinguishable. The plaintiffs were owners and renters of certain residential property
who brought a toxic tort action against various defendants for personal injuries and
property damage as a result of the development of the property on a hazardous waste site.
(Id. at p. 1371.) Under these circumstances, the Court of Appeal agreed with the trial
court’s decision that certain plaintiffs had to establish physical injury under a standard of
reasonable medical probability based on expert testimony. However, the issue in Cottle
was causation, not damages. The court stated: “In order to recover damages for physical
injury, petitioners would need to introduce evidence that to a degree of reasonable
medical probability, their injuries had been caused by exposure to chemicals.” (Id. at p.
1385.) Here, in contrast to Cottle, expert testimony stating that the punch to the solar
plexus caused the alleged pain that immediately ensued is unnecessary.

Miller v. San Diego Gas & Electric Co. (1963) 212 Cal.App.2d 555 (Miller)
likewise does not support James’s position that Sam did not make out a prima facie case
of battery. The case involved alleged injuries arising from an electric shock which
occurred due to the defendant’s negligence. The plaintiff testified as to extensive injuries
and provided evidence that her total medical bills amounted to $1,133.18. (Id. at p. 557.)
The jury returned a verdict in her favor, and awarded her damages of exactly $1,133.18.
The plaintiff’s main contention on appeal was that the jury’s verdict was inadequate.
(Ibid.) The court disagreed, noting that “there was a substantial conflict as to whether

plaintiff received any substantial injury.” (ld. at p. 560.) Thus, it was “entirely probable
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that the jury felt that although plaintiff was entitled to no more than nominal damages, the
kindest disposition of the case was to award her an amount at least equivalent to her
medical bills.” (Ibid.) Again, the case does not involve nonsuit, but affirms a jury’s right
to decide the appropriate amount of damages.

Barouh v. Haberman (1994) 26 Cal.App.4th 40, was also an appeal from a jury
trial. There, the jury found by a nine-to-three majority that the defendant did not commit
battery. (Id. at p. 42). There was substantial conflict in the evidence as to whether the
touching that occurred was a hard blow or a ““love tap’” between friends. (Id. at pp. 43-
44). While the Court of Appeal found that substantial evidence supported the jury’s
verdict, it reversed the matter due to a jury instruction which defined a battery as “‘any
intentional, unlawful and harmful contact by one person with the person of another.””

(Id. at p. 44, fn. 1.) The court held that the term “*unlawful’” was misleading and
resulted in a miscarriage of justice. (ld. at pp. 45-46.)

Finally, McChristian v. Popkin (1946) 75 Cal.App.2d 249 was an appeal from a
jury trial which resulted in a verdict in favor of the plaintiff for $10,000. In addressing
the defendants’ contention that the verdict was not supported by the evidence, the Court
of Appeal stated: “‘It is the province of the jury and then of the trial court upon motion
for new trial, to determine and fix the amount of damages awarded a litigant.”” (ld. at p.
263.)

All of the above cases discussed by the parties suggest that a determination as to
whether the plaintiff is entitled to damages lies with the jury. None suggest that Sam’s
testimony that James’s alleged punch “hurt” was insufficient to permit a jury to
determine whether Sam was entitled to damages.

In Fairfield v. American Photography Equipment Co. (1955) 138 Cal.App.2d 82, a
judgment of nonsuit was granted on the plaintiff’s action for unauthorized use of his
name on the ground that there was no proof of damages. The appellate court reversed,
stating: “[i]t is error to grant a motion for judgment of nonsuit if the plaintiff is entitled to
any relief.” (l1d. at p. 85.) The court explained, “In a case of this character there can be

no direct evidence of the amount of damages sustained, nor the amount of money which
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will compensate for the injury. The measure of damages therefore is for the trier of fact,
and in assessing such damages he is accorded a wide and elastic discretion. [Citation.]”
(Id. at p. 88.) Here, as in Fairfield, there is no direct evidence of the amount of damages
sustained or the amount of money that would compensate Sam for his alleged injury.
Under the circumstances, nonsuit is improper. Instead, it is up to the jury to determine
the correct measure of damages.

Similarly, in Scofield v. Critical Air Medicine, Inc. (1996) 45 Cal.App.4th 990
(Scofield), the Court of Appeal discussed a cause of action for false imprisonment where
there was no evidence of physical harm to the two children who were victims of the false
imprisonment. In concluding that physical harm was not a necessary element of the tort,
the Court of Appeal discussed the right of a plaintiff to bring the case to a jury where the
defendant has incurred a technical liability, even where no damages are shown. (Id. at
pp. 1007-1008.) The court described false imprisonment as a ““dignitary tort,”” designed
for recovery when an individual knows of the dignitary tort or is harmed by it. The court
stated, “In view of the nature of the interest protected, it is appropriate a cause of action
may be brought even where the damage is purely nominal.” (Id. at p. 1008.) The court
cited Civil Code section 3360, which provides: “When a breach of duty has caused no
appreciable detriment to the party affected, he may yet recover nominal damages.” The
court pointed out that the advantages of an award of nominal damages -- other than
psychological -- are: (1) the plaintiff is entitled to costs; and (2) the plaintiff may be
entitled to punitive damages. (Id. at pp. 1007-1008.) Nominal damages are also
available for battery. (Keister v. O’Neil (1943) 59 Cal.App.2d 428, 435.) Here, as in

Scofield, a technical battery provides the foundation for an award of nominal damages.!3

13 In supplemental briefing, James has cited Maher v. Wilson (1903) 139 Cal. 514.
Like Scofield, Maher was an action for false imprisonment. The plaintiff had been
wrongfully arrested and detained for an hour and a quarter. He had no employment at the
time and therefore did not lose wages or time by his absence. The jury awarded him
$1,000 on his claim for false imprisonment, and the defendants brought a motion for new
trial, which was denied upon the plaintiff’s agreement to take only half of the jury’s
award. The Supreme Court concluded that the motion should have been granted because
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James admits that Sam might have been entitled to nominal damages if his case
went to the jury. He argues that an erroneous failure to award nominal damages is not
grounds for reversing this judgment. However, the cases James cites are distinguishable.
Two are appeals taken after a jury chose not to award damages. (Chaparkas, supra, 178
Cal.App.2d at p. 259; Keister v. O’Neil, supra, 59 Cal.App.2d at p. 435.) The third is a
case where a default was entered and the trial court declined to award damages. (Liljefelt
v. Blum (1917) 33 Cal.App. 721.) In none of these cases was the issue of damages taken
from the jury. Instead, the fact finders chose not to award damages. The cases do not
address the question of whether a nonsuit is properly granted on a cause of action for
battery where the only evidence of damages is pain. Here, the fact finder was not given
the opportunity to evaluate the evidence and decide whether any amount of damages was
appropriate. Under the circumstances, reversal is warranted for a factual determination of
whether damages should be awarded in this case.

Similarly, and contrary to James’s arguments, it is for the jury to determine
whether punitive damages are warranted based on the evidence. We reject James’s
argument that no reasonable jury could find it highly probable that James was intent on
hurting Sam. (Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 928 [in determining
award of punitive damages, jury must consider nature of defendant’s acts; amount of
compensatory damages awarded; and wealth of the particular defendant].)

1. Motion for summary adjudication

James filed a motion for summary adjudication of Sam’s intentional infliction of
emotional distress (IIED) claim against him as well as adjudication of the emotional
distress damages component of Sam’s battery claim against him. James argued that an

individual cannot recover damages for emotional distress unless it is so “severe or

there was no evidence that the plaintiff sustained any actual damage from his brief false
imprisonment. However, the high court noted that the defendants had “incurred a
technical liability, entitling the plaintiff to nominal damages.” (Maher, supra, at p. 520.)
The case does not convince us that it is appropriate to remove from the jury the question
of damages in situations where, as here, a plaintiff has testified to physical pain resulting
from an alleged battery.
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extreme” that ““*“‘no reasonable [person] in civilized society should be expected to
endure it.””” [Citation.]” (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-1051 (Hughes).)
James argued that even accepting Sam’s allegations of emotional distress as true, they fall
far short of what the Supreme Court required in Hughes. In addition, James pointed out,
in the prior proceedings involving Lynne’s anti-SLAPP motion, Sam attested that his
distress was due to the negative publicity he received from Lynne’s court declaration and
book. James claimed that even if Sam did suffer severe or extreme emotional distress, he
should be estopped from doing so because he stated in a prior declaration that his
emotional distress arose from Lynne’s actions, not James’s actions, and he obtained a
favorable ruling from the court based on that declaration.

The trial court granted the motion for summary adjudication on Sam’s fourth
cause of action for intentional infliction of emotional distress. The court also granted
summary adjudication as to Sam’s “allegation and claim for damages for emotional
distress resulting from the battery of January 29, 2008.”

The trial court found that Sam did not set forth sufficient evidence of damages to

support his claim for IIED. Sam’s statement that he suffered *““terror . . . agoraphobia,
and an enduring fear of being hunted and killed by James Parnell’”” was insufficient
because this “materially and substantially contradicts his previous deposition testimony,
in which he clearly testified that his emotional distress was limited to anxiety, insomnia,
and fear from the threats made by members of the public as a result of publicity about
February 1, 2008, TRO application and/or Lynne Spears’s book.” The court stated that
Sam is bound by this testimony, and may not raise a triable issue by contradicting it now.
In addition, Sam obtained judicial relief when the court acted in reliance on that
declaration, therefore Sam was judicially estopped from claiming that he suffered
extreme emotional distress prior to the publication of Lynne’s book in September 2008.
As to the emotional distress component of the battery claim, the court found that

judicial estoppel applied due to the prior conflicting testimony.
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A. Standard of review

The standard of review for an order granting or denying a motion for summary
judgment or adjudication is de novo. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th
826, 860 (Aguilar).) The trial court’s stated reasons for granting summary relief are not
binding on the reviewing court, which reviews the trial court’s ruling, not its rationale.
(Kids’ Universe v. In2Labs (2002) 95 Cal.App.4th 870, 878.)

A party moving for summary adjudication “bears the burden of persuasion that
there is no triable issue of material fact and that he is entitled to judgment as a matter of
law.” (Aguilar, supra, 25 Cal.4th at p. 850, fn. omitted.) “There is a triable issue of
material fact if, and only if, the evidence would allow a reasonable trier of fact to find the
underlying fact in favor of the party opposing the motion in accordance with the
applicable standard of proof.” (lbid., fn. omitted.) *“A defendant bears the burden of
persuasion that ‘one or more elements of’ the ‘cause of action’ in question ‘cannot be
established,” or that ‘there is a complete defense’ thereto. [Citation.]” (lbid.)

Generally, “the party moving for summary judgment bears an initial burden of
production to make a prima facie showing of the nonexistence of any triable issue of
material fact; if he carries his burden of production, he causes a shift, and the opposing
party is then subjected to a burden of production of his own to make a prima facie
showing of the existence of a triable issue of material fact. ... A prima facie showing is
one that is sufficient to support the position of the party in question. [Citation.]”
(Aguilar, supra, 25 Cal.4th at pp. 850-851, fn. omitted.)

B. IIED

1. James’s burden: nonexistence of triable issue of material fact

In support of his motion, James filed a separate statement of undisputed facts. In
it, he included the following facts: “As a result of the media reports regarding the TRO
and declaration filed in support of the application, [Sam] began receiving insults and
threats from Britney’s fans.” “Plaintiff was not harassed in public until after reports of
the contents of Lynne Spears’s judicial declaration (in support of the application for the

TRO) were published or otherwise made public.”
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James admitted that Sam testified in his deposition that his “distress injuries are
insomnia, anxiety, and fear of being in public.” However, citing Sam’s deposition, he
also included as an undisputed fact: “Plaintiff attributes his fear of being in public to
publication in the press and on the internet of the statements made about him in the
February 2008 judicial (TRO) proceedings.”

James referred to Sam’s declaration filed in opposition to Lynne’s anti-SLAPP
motion. James provided the following undisputed fact: “Plaintiff stated under penalty of
perjury that in the months following the issuance of the February 2008 TRO against him,
he lived a ‘normal, quiet and private life, far away from the press and media . . . and free
from public scrutiny, hatred, contempt, ridicule and obloquy.” In addition, “[i]n his July
2009 Declaration, [Sam] told the Court that the public threats and his difficulty sleeping
did not start until after Lynne Spears published her book in September 2008.” Sam
obtained a favorable ruling on the anti-SLAPP motion based, in part, on his declaration.

James’s motion sought to do two things: first, to show that Sam’s claims of
distress were insufficiently severe to withstand summary judgment; and second, to
undermine the causation element of Sam’s alleged emotional distress and show that Sam
had already admitted that such emotional distress was a result of a different event: the
publication of Lynne’s allegations against him.

2. Sam’s burden: triable issue of material fact as to emotional distress

In opposition to James’s motion, Sam filed his own separate statement. He
stipulated to some of the undisputed facts listed in James’s separate statement, but
changed the wording in his admissions. For example, instead of admitting that he “was
not harassed in public until after” Lynne’s declaration in support of the TRO was made
public, he stated: “The entire [T]RO application was leaked . . . . Thereafter, Plaintiff
was harassed in public .. ..”

Sam disputed the alleged fact that, in his 2009 declaration, he “told the Court that
the public threats and his difficulty sleeping did not start until after Lynne Spears
published her book in September 2008.” Instead, he stated that his first bout of insomnia

came after James’s January 2008 threats and assault. However, his “difficulty sleeping
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was aggravated by the wave of harassment and death threats following the leak of the
[T]IRO application to the press.” The harassment and threats died down until publication
of Lynne’s book and her book tour, at which time the threats and harassment spiked.

Sam also disputed James’s statement that Sam “attributes his fear of being in
public to publication in the press and on the internet of the statements made about him in
the February 2008 judicial (TRO) proceedings.” Sam stated that his agoraphobia started
with the threats and assaults from James. It was then aggravated by the public
harassment and death threats he received after publication of Lynne’s allegations against
him.

In his July 2009 declaration, Sam’s precise words were as follows:

“As a result of the Book, and the public scorn I have been subjected
to as a result thereof, | am constantly in fear for my life and safety and the
life and safety of my friends and family. | have been subjected to cruel and
unusual criticism, name calling and racial slurs. As a result of the
foregoing, 1 am also unable to get a good night’s sleep and have been
forced to seek counseling to help me cope with these issues.”

However, Sam also testified in his November 9, 2011 deposition that he suffered
from a fear of going out in public after he was threatened by James on January 28, 2008,
the day before the alleged battery. When asked, “What else is it that you attribute to your
fear of going out in public?” Sam replied, “Everything starting from the menacing texts
that your client sent me” to “the battery on the 29th.”

3. Analysis

To state a cause of action for IIED, a plaintiff must show: (1) outrageous conduct
by the defendant; (2) the defendant’s intent to cause or reckless disregard of the
probability of causing emotional distress; (3) the plaintiff’s suffering severe or extreme
emotional distress; and (4) actual and proximate causation of the emotional distress by
the defendant’s outrageous conduct. (Johnson v. Ralphs Grocery Co. (2012) 204
Cal.App.4th 1097, 1108.)

There are two distinct issues before us. The first concerns the third element of a

claim for IIED: whether Sam suffered severe or extreme emotional distress sufficient to

38



survive summary judgment on this cause of action. The second concerns the fourth
element: whether Sam is judicially estopped from claiming that his emotional distress
began after the incident with James in late January 2008, due to his prior sworn statement
that his emotional distress was caused by the subsequent publication of Lynne’s
statements in the TRO proceeding and in her book.

In granting James’s motion for summary adjudication, the trial court held that Sam
is “judicially estopped from claiming that he suffered severe or extreme emotional
distress prior to the publication of Lynne Spears’s book in September 2008.” Thus, the
trial court was focused on the fourth element of the cause of action for IIED: causation.
The trial court’s stated reasons for granting summary relief are not binding on the
reviewing court, which reviews the trial court’s ruling, not its rationale. (Kids” Universe
v. In2Labs, supra, 95 Cal.App.4th at p. 878.)

As set forth below, we find that the evidence before the court at the summary
judgment stage did not meet the standard set forth by the Supreme Court requiring
“*“*emotional distress of such substantial quality or enduring quality that no reasonable
[person] in civilized society should be expected to endure it.””” [Citation.]” (Hughes,
supra, 46 Cal.4th at p. 1051.) Because we find that Sam’s evidence of emotional distress
was insufficient to create a triable issue of fact as to this element of his IIED claim, we
need not reach the issue of causation.

The Supreme Court has set a high bar for emotional distress damages. In Hughes,
the high court discussed a claim of I1IED brought by the guardian of a beneficiary of a
trust against the trustee of the trust. The guardian alleged that the trustee made sexual
comments and sexual advances towards her, and that this behavior caused emotional
distress. (Hughes, supra, 46 Cal.4th at pp. 1040-1041.) The trial court granted summary
judgment on the plaintiff’s IIED cause of action, and the Supreme Court agreed that
summary judgment was properly granted on this issue. The Supreme Court held that the
trustee’s conduct fell far short of conduct that is so outrageous that it exceeds the bounds
of what is normally tolerated in a civilized society. In addition, the plaintiff failed to

provide evidence that she suffered extreme emotional distress.
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The high court explained that in order to avoid summary judgment on a claim of
IIED, the plaintiff must provide evidence of “““*emotional distress of such substantial
quality or enduring quality that no reasonable [person] in civilized society should be
expected to endure it.””” [Citation.]” (Hughes, supra, 46 Cal.4th at p. 1051.) “Liability
for intentional infliction of emotional distress ‘“does not extend to mere insults,
indignities, threats, annoyances, petty oppressions, or other trivialities.” [Citation.]’
[Citations.]” (Ibid.) The court concluded that the plaintiff’s assertions that she “suffered
discomfort, worry, anxiety, upset stomach, concern, and agitation as a result of
defendant’s comments” did not constitute emotional distress of sufficient substantial or
enduring quality to survive summary judgment. (lbid.)

In Wong v. Jing (2010) 189 Cal.App.4th 1354 (Wong), the Court of Appeal
addressed a case involving allegedly false assertions posted on Yelp that criticized the
dental services provided by the plaintiff dentist to the defendant’s young son. (Id. at p.
1359.) The plaintiff asserted causes of action for libel and negligent and intentional
infliction of emotional distress. (Id. at p. 1360.) In response, the defendants filed an anti-
SLAPP motion. In discussing whether plaintiff had established a probability of
prevailing on her 1IED claim, the court discussed the requirement of severe emotional
suffering. It explained:

“Wong alleged in her complaint that the posting caused her to suffer
‘severe emotional damage.” However, in her declaration, she stated only
that the review ‘was very emotionally upsetting to me, and has caused me
to lose sleep, have stomach upset and generalized anxiety.’

“This minimal showing does not reflect emotional distress that was
any more severe, lasting, or enduring than that shown in connection with
the summary judgment motion in Hughes, and we reach the same
conclusion reached by our Supreme Court. Wong’s alleged emotional
reaction to being professionally criticized in a Yelp review, however
unjustified or defamatory that criticism might have been, does not
constitute the sort of severe emotional distress of such lasting and enduring
quality that no reasonable person should be expected to endure.
[Citation.]”

(Wong, supra, 189 Cal.App.4th at p. 1377.)
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Under the case law discussed above, in order to survive summary judgment, Sam
had to provide evidence of distress more severe than anxiety, loss of sleep, and general
agitation. He did not. In his deposition, Sam testified that his emotional distress was
limited to “insomnia, anxiety, [and] fear of going out in public.”1* In addition, as James
points out, Sam swore under penalty of perjury that he lived a “normal” life until the
publication of Lynne’s book in September 2008. Emotional distress is only actionable if
it presents symptoms which interfere significantly with a “normal” life. Having testified
that his life was normal in the months following the alleged battery and up until the
publication of Lynne’s book, Sam cannot now create a triable issue of fact by
contradicting himself. (Thompson v. Williams (1989) 211 Cal.App.3d 566, 574, citing
D’Amico, supra, 11 Cal.3d 1 [*“The assertion of facts contrary to prior testimony does not
constitute ““substantial evidence of the existence of a triable issue of fact”’”].)

We conclude that the evidence of Sam’s alleged emotional reaction to the battery
does not show severe or extreme emotional distress of such lasting and enduring quality
that no reasonable person should be expected to endure it. (Wong, supra, 189
Cal.App.4th at p. 1377.) Sam failed to state a cause of action for IIED, and summary
adjudication was properly granted on this cause of action.

C. Emotional distress component of battery claim

In addition to granting summary adjudication of Sam’s IIED claim, the trial court
granted summary adjudication of the emotional distress damages component of Sam’s
battery claim. On appeal, Sam argues that this portion of James’s motion for summary

adjudication was procedurally defective. Sam recognizes that former Code of Civil

14 Specifically, Sam testified that these were the only symptoms of emotional distress
that he could recall at that time. However, if there were any additional symptoms of
Sam’s alleged emotional distress which were sufficiently severe and enduring to
withstand summary judgment, Sam should have testified to those symptoms at the time of
his deposition. It logically follows that any symptom of emotional distress of substantial
and enduring quality is one that is not easily forgotten.
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Procedure section 437c, subdivision (s) (section 437c),1° permits summary adjudication
of a legal issue or claim for damages that does not completely dispose of a cause of
action. (Former 8 437c, subd. (s)(1).) However, Sam argues, use of former section 437c,
subdivision (s) requires adherence to certain specified procedures, none of which
happened here. (Former § 437c, subd. (s)(1)-(6).)

James argues that, having failed to raise this issue in the trial court, Sam has
forfeited his right to make this argument on appeal. We agree.

Sam admits that an appellate court will ordinarily not consider procedural defects
unless the objecting party first presented the issue to the trial court. (Doers v. Golden
Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 184, fn. 1 [““An appellate court will not
ordinarily consider procedural defects . . . where an objection could have been but was
not presented to the lower court by some appropriate method . . . the explanation is
simply that it is unfair to the trial judge and to the adverse party to take advantage of an
error on appeal when it could easily have been corrected at the trial’”].)

However, Sam argues that the purpose of the forfeiture rule is not implicated here.
He states, without explanation, that the procedural issue in question was not timely
correctable. Sam cites no case law indicating that the general rule of forfeiture should not
be applied under the circumstances of this case. We therefore find that Sam has forfeited
this issue, and the summary adjudication of the emotional distress component of damages
for Sam’s battery claim is affirmed.

I11. Evidentiary rulings

Sam has raised several evidentiary issues in this appeal: (1) the trial court’s

decision to defer to the probate court order barring the conservators from permitting

Britney to testify in this case; (2) the trial court’s decision to bar discovery of Britney’s

15 (See Stats. 2011, ch. 419, § 4, operative Jan. 1, 2015.)
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drug tests and exclude them at trial;16 and (3) the trial court’s decision to exclude exhibit
11, a threatening text message from James to Sam.

We have determined that Sam’s causes of action for breach of contract and battery
must be reversed and remanded for a new trial. In order to provide assistance to the court
on remand, we deem it appropriate to address two of these remaining evidentiary issues.
We will address the trial court’s decision to defer to the probate court’s order precluding
Britney’s testimony because it is relevant to the breach of contract claim. We will also
address the trial court’s decision to exclude exhibit 11, as it is relevant to Sam’s battery
claim.

A. Exclusion of Britney’s testimony

Sam filed a motion to compel Britney’s appearance at trial. The conservators filed
objections and a motion to quash based on the orders instructing conservators dated April
27,2011, and September 24, 2012, filed in the Matter of the Conservatorship of the
Person and Estate of Britney Jean Spears, Los Angeles Superior Court case No.
BP108870. The trial court deferred ruling on the motion until Britney was called as a
witness at trial. On October 30, 2012, Sam called Britney as his final witness. After
Sam’s counsel stated that he had not attempted to have the 2012 probate court order
vacated or modified, the trial court ruled that Britney could not be called as a witness
based upon that order.

On appeal, Sam argues that every person is presumed competent to testify. While
there are statutory exceptions to this rule, Sam argues, the conservators never made any
showing that Britney was not competent to testify. Sam argues that the trial court’s
decision to defer to the probate court order thus denied Sam his federal due process right

to call a material witness in this proceeding.

16 We decline to address Sam’s contention that the trial court should have permitted
him to present evidence of the results of certain drug tests administered to Britney.
Lynne had accused Sam of drugging Britney, and Sam sought to refute that claim by
introducing the drug test results. Because we affirm the motion for nonsuit as to Sam’s
libel claim, we need not address this evidentiary issue.
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We conclude that the trial court erred in deferring to the probate court order
without making its own findings regarding Britney’s ability to testify.1” As discussed
below, none of the authority cited by the conservators supports the proposition that one
department of the superior court has the power to prevent a witness from testifying in
another unrelated matter.

Both parties cite People v. Riva (2003) 112 Cal.App.4th 981 (Riva), each side
claiming that the case supports its respective position. We find that the case supports the
proposition that, in a separate proceeding, orders of another court of equal authority are
not binding. In Riva, the Second Appellate District addressed the question of whether,
following a mistrial, a new judge assigned to the case may overrule the previous judge’s
pretrial ruling on the defendants’ motion to suppress statements made to the police. The
Riva court concluded that it could. While acknowledging the rule that one trial judge
cannot reconsider and overrule an order of another trial judge in the same proceeding, the
Riva court noted that the Supreme Court has held that “reversal of a judgment on appeal
and remand for a new trial ‘permits [the] renewal and reconsideration of pretrial motions
and objections to the admission of evidence.”” (Id. at p. 991-992, fn. omitted.) The court
concluded that “pretrial rulings on the admissibility of evidence, like rulings on
pleadings, should be reviewable by another judge following a mistrial.” (Id. at p. 992.)
If a judge is not bound by rulings of previous judges following mistrial in the same case,
it logically follows that judges are not bound by rulings of judges in unrelated matters.

The conservators string cite law suggesting that courts must respect the orders of

other courts that have first assumed jurisdiction of a matter. However, a close look at

17 The trial court’s evaluation of the issue should begin with the Evidence Code.
Evidence Code section 351 states that all relevant evidence is admissible unless it can be
excluded under a specific statute or Constitutional provision. (See also People v. Heard
(2003) 31 Cal.4th 946, 972-973 [“Only relevant evidence is admissible . . . , and all
relevant evidence is admissible unless excluded under the federal or California
Constitution or by statute,” italics added].) A court order is therefore insufficient to
render the evidence inadmissible.
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those cases reveals that they are distinguishable because they all involve judges
considering prior rulings in the same matter.

Williams v. Superior Court (1939) 14 Cal.2d 656, involved a court reporter. The
petitioner took an appeal from an adverse judgment and came to an agreement with the
court reporter to provide the record for her case to the Court of Appeal. When the
reporter did not do so, the petitioner brought the matter to the attention of the presiding
judge of the superior court. The presiding judge, after investigating the matter, directed
that the issue be handled by the judge of the order to show cause department (department
34). (Id. at p. 660.) After he was admonished for contempt for failure to comply with an
order issued by department 34, the court reporter filed an ex parte motion in department
12, seeking an order to extend the time to file the transcript under different contractual
terms. Department 12 issued an order declaring the order of department 34 void, among
other things. (Ibid.) Under these circumstances, the Williams court declared “where a
proceeding has been duly assigned for hearing and determination to one department of
the superior court by the presiding judge of said court in conformity with the rules
thereof, and the proceeding so assigned has not been finally disposed of therein or legally
removed therefrom, it is beyond the jurisdictional authority of another department of the
same court to interfere with the exercise of the power of the department to which the
proceeding has been so assigned. [Citation.]” (ld. at p. 662.) The case does not suggest
that the trial court in this matter was bound by an order issued in the guardianship
proceeding. Instead, the trial court in this matter had jurisdiction over all aspects of the
matter before it, and the probate court had no power to interfere.

In re Alberto (2002) 102 Cal.App.4th 421 (Alberto) was a habeas corpus
proceeding in which the defendant had initially been charged with first degree residential
burglary. The trial judge set bail at $35,000. Later, a grand jury indicted the defendant
on one count of attempted murder and one count of second degree robbery. A second
judge, to whom the matter had been assigned for all purposes, increased the bail to
$1,035,000 based on the belief that the first judge’s bail determination was erroneous.

Under these circumstances, the Second Appellate District held that the second judge
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erred by increasing bail solely on the ground that it believed the first judge’s ruling was
erroneous. (Id. at p. 423.) The court explained, “the power of one judge to vacate an
order made by another judge is limited. [Citation.]” (Id. at p. 427.) The court stated,
“[f]or one superior court judge, no matter how well intended, even if correct as a matter
of law, to nullify a duly made, erroneous ruling of another superior court judge places the
second judge in the role of a one-judge appellate court.” (lbid.) In contrast to this matter,
the Alberto case involved a second judge in a single matter overruling an order of a prior
judge in that same matter. The case does not stand for the proposition that the trial court
in this matter was required to submit to an order of the probate court.

Finally, the conservators rely heavily on Glade v. Glade (1995) 38 Cal.App.4th
1441 (Glade). Carla Jean Glade filed a marital dissolution action in 1993. In 1994, the
trustee of a family trust brought an action against Carla and her husband seeking to
foreclose on a community property residence. The trust brought a summary judgment
motion in the foreclosure proceedings. Carla filed an action in the family law court
seeking an order to stay further prosecution of the foreclosure action. The family law
court stayed the foreclosure proceedings pursuant to Code of Civil Procedure section 526,
subdivision (a)(6), which permits injunctions where the restraint is necessary “to prevent
a multiplicity of judicial proceedings.” The family court also cited In re Marriage of Van
Hook (1983) 147 Cal.App.3d 970, which held that a trial court may grant a preliminary
Injunction restraining a judgment creditor of one spouse from executing on community
property involved in a marital dissolution proceeding. When the trustee’s summary
judgment was granted in the foreclosure action, the Court of Appeal reversed, holding
that the summary judgment in the foreclosure action should have been denied. The
Glade court specified, “Given the family law court’s broad jurisdictional authority where
the right to and disposition of community property are concerned, we conclude that . . .
the family law court had priority of jurisdiction here.” (Glade, supra, at p. 1450.)

Glade is distinguishable from the present matter. First, the family law court in that
matter cited specific legal authority for its decision to enjoin the foreclosure action. The

conservators have presented no such authority for the act of the probate court in
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attempting to prevent Britney from testifying in this matter. Second, the Glade court
specifically restricted its analysis to situations involving the family law court, where the
court has broad jurisdictional authority over community property. The conservators
present no authority suggesting that the probate court has jurisdiction to restrict testimony
of its wards in separate matters where the ward’s testimony is relevant.

B. Exclusion of exhibit 11

Sam claimed that James sent him a text message on December 17, 2007, which
read: “If and when | met u [sic] one thing is going to happen | am going to jail and ur
[sic] going to the hospital.” (Exh. 11 (excluded).)

The trial court excluded the text message from evidence. Sam’s counsel
represented to the court that the text message was “1 of 25.” The court expressed a desire
to see the text messages that surrounded the text that Sam wanted to enter into evidence.
Sam’s counsel stated: “[W]e don’t have them. Only that text message[] was preserved
from sequence. [Sam] can testify to what was discussed in the . . . text messages leading
up to it.” The court stated, “Well, | believe that even if there were two or even if there
was one that involved the same alleged incident with the same text . . . that | should see
the one before it. Maybe it was they were making a movie.” The court suggested to
Sam’s counsel that he attempt to get copies of the text messages surrounding the one he
sought to enter into evidence. Until then, the court’s position was, under Evidence Code
section 352, if there is “a conversation before and a conversation after, just like a
telephone conversation or any type of conversation in person, you’re not -- you’re taking
it out of context and it could be misunderstood, misread, confusing, take too much time.”
However, the court stated, “if your client finds anything that will help clarify the actions
or the events before and after, | will revisit it.”

We review a trial court’s ruling on the admission or exclusion of evidence under
Evidence Code section 352 for abuse of discretion. (People v. Cole (2004) 33 Cal.4th
1158, 1195.) “We will not overturn or disturb a trial court’s exercise of its discretion

under [Evidence Code] section 352 in the absence of manifest abuse, upon a finding that
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its decision was palpably arbitrary, capricious and patently absurd. [Citation.]” (People
v. Jennings (2000) 81 Cal.App.4th 1301, 1314.)

Sam argues that the text message was highly probative and unlikely to cause juror
confusion. It demonstrated James’s malice and intent to harm Sam. Sam argues that
given the high probative value of the exhibit, and the low potential for juror confusion,
the court’s decision to exclude it under Evidence Code section 352 exceeded the bounds
of reason.

We disagree. The court’s decision is well within the bounds of reason. Contrary
to Sam’s argument, the text message was not the only evidence of James’s malice and
intent to harm Sam. Such malice and intent could be deduced from Sam’s testimony
regarding the events surrounding the alleged battery. Furthermore, we find that the trial
court was reasonable in showing concern that the text message was taken out of context.
Sam’s counsel represented that the message was one of a series of messages going back
and forth between Sam and James. The text message was sent over a month before the
alleged battery took place. There is no way of knowing what prompted the alleged
remarks in the text or whether they had anything to do with the circumstances that led to
the alleged battery over a month later. No abuse of discretion occurred.

DISPOSITION

The order granting Lynne’s motion for nonsuit on Sam’s cause of action for
defamation is affirmed. The order granting James’s motion for summary adjudication on
the intentional infliction of emotional distress cause of action, and the emotional distress
component of the battery claim, is affirmed. The motion for nonsuit on Sam’s breach of

contract claim against Britney, and the motion for nonsuit on Sam’s battery claim against
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James, are reversed. Those two claims are remanded for trial. Each side to bear their
own costs on appeal.
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS.

CHAVEZ
We concur:

, P.J.

BOREN

ASHMANN-GERST
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1999 Avenue of the Stars, 17" Floor
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Telephone: (310) 595-9500
Facsimile: (310) 595-9501
chummel@sidley.com

Bonita D. Moore (SBN 221479)
FAEGRE BAKER DANIELS

1990 South Bundy Drive, Suite 620

Los Angeles, California 90025
Telephone: (310) 500 2090
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Attorneys for James P. Spears and Andrew
M. Wallet as Co-Conservators of the Estate
of Britney Jean Spears, on behalf of

~ Defendant Britney Jean Spears
SUPERIOR COURT OF THE STATE OF CALIFORNIA
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EX PARTE APPLICATION

PLEASE TAKE NOTICE that at 8:30 a.m. on Wednesday, April 20, 2016, or as soon
thereafter as this matter may be heard in the Los Angeles Superior Court, located at 111 N. Hill St.,
Los Angeles, CA 90012, James P. Spears and Andrew M. Wallet as Co-Conservators of the Estate
of Britney J. Spears (hereinafter “Co-Conservators”), on behalf of Defendant Britney J. Spears, will
and hereby do respectfully apply ex parte fof a limited protective order, pursuant to California Civil
Procedure Code §§ 2025.420(a)-(b); that would establish reasonable terms and condi‘tions on the
presence and participation of Plaintiff Sam Lutfi (“Lutfi”) at the deposition of Britney J. Spears,
scheduled by agreement for May 2, 2016, at 1:30 p.m. Specifically, the Co-Conservators hereby
seek an order preventing Lutfi from contacting or communicating with Ms. Spears in any way in
connection with the deposition and that he further be ordered to attend the deposition, if at all, by
live video and audio feed from an adjacent conference room at the agreed location for the
deposition.

This Application is made based upon good cause shown, including that (a) three (3)
restraining orders have previously been issued by this Court against Lutfi preventiﬁg him from
contacting, communicating, and engaging in any harassing conduct with Ms. Spears; and (b) this
Court, through its Probate department, has previously issued orders protecting Ms. Spears from
testifying at all in this case. While the Co—ConserQators have now agreed that Ms. Spears may -
appear for deposition, there is good cause to find that (1) Plaintiff’s insistence on and desire to be
physically in the same conference room wi'th Ms. Spears is consistent with the conduct that led to
the restraining orders against him; and (2) that Ms. Spears is entitled to prophylactic protection
from such conduct, particularly as the accommodations proposed By the Co-Conservators’ counsel
are reasonable and will not in any way prejudice Plaintiff’s ability to attend the deposition, as he
will be able to observe the deposition and confer with his counsel while it is taking place. Co-

Conservators will assume the extra costs of the video and audio feed. This Court is not required to

A ignore the history that led this Court to repeatedly issue restraining orders against Lutfi. To the

contrary, the compromise offered by the Co-Conservators’ counsel represents a fair and reasonable

balancing of the interests and concerns of the parties in light of that history.
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In compliance with California Rule of Court 3.1203, counsel for the Co-Conservators
provided written notice of this Application to counsel for Plaintiff at 9:56 a.m., April 19, 2016.
This Application is to be based on this Application, the attached Memorandum of Points and
Authbrities, the accompanying Declaration of Chad S. Hummel and Exhibits thereto, thé records,

pleadings, and files in this matter, and on such further oral or documentary evidence that may be

presented at or before the time of the hearing of this Application.

Dated: April 19,2016 SIDLEY AUSTIN LLP

o Herle

ad S. Hummel \\
Attorney for James P. Spears and Andre

M. Wallet as Co-Conservators of the Estate
of Britney J. Spears, on behalf of Defendant
Britney J. Spears ‘
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MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiff Lutfi’s counsel served a deposition notice on Ms. Spears on March 11, 2016, with an
aopearance date of March 28, 2016. Because the Co-Conservators’ trial counsel was then engaged
in another jury trial, the parties agreed to reschedule the noticed date and have ultimately determined
that Ms. Spears will appear for her deposition in this case on May 2,2016, at 1:30 pm. In
connection with the scheduling discussioné, Co-Conservators’ counsel asked whether Lutfi would
agree not to be personally present in the deposition conference room. Defendants’ counsel also
proposed that Lutfi could participate and be present at the deposition via live video and audio feed 10
aa adjacent conference room. Lutfi’s counsel subsequently refused this proposal on his client’s
behalf without explanation, necessitating this Application for an order from this Court setting
reasonable limitations on Lutfi’s conduct and physical presence in the deposition room.

The grounds for the requested relief can be succinctly stated as follows:

Ms. Spears is an internationally renowned musical recording and performance artist,
presently performing at Planet Hollywood. Since early 2008, she has been in a court-ordered
conservatorship. The conservatorship was imposed immediately after a months-long period in the
latter part of 2007 during which time Lutfi had infiltrated Ms. Spears’ life initially by lying to her -
about his ability to assist her with her domestic situation and child custody issues. The relationship
continued as Lutfi took advantage of her condition, insinuated himself into a position of control over
her, and ultimately became a causative factor in her highly publicized downward spiral that risked
her career and nearly her life.

For these reasons, in 2008 qnd 2009, at the request of the Co-Conservators, this Court
imposed three separate restraining orders against Lutfi to prevent him from contacting or harassing
Ms. Spears or otherwise imposing himself on her life and affairs. This court-sanctioned separation
may literally have saved her life. During this period, Lutfi filed the present lawsuit alleging
completely meritless claims against Ms. Spears for breach of an alleged oral contract. The
restraining orders have now expired.

While this case has a lengthy procedural history, the present Application is straightforward.

The Co-Conservators, on behalf of Ms. Spears and in light of the prior history and restraining orders

EX PARTE APPLICATION OF CO-CONSERVATORS FOR LIMITED PROTECTIVE ORDER
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against Lutfl, seek a protective order imposing reasonable terms and conditions on Lutfi’s attendance]
ai Ms. Spears’ upcoming deposition by requiring him to refrain from any contact with her
whatsoever and to attend by live video and audio feed in an adjacent conference room rather than
being physically present in the same conference room with Ms. Spears, so to prevent even the

possibility of oppression and intimidation of Ms. Spears when she testifies.

I. FACTUAL BACKGROUND

The following facts are drawn from the attached Declaration of Chad Hummel attached
hereto (“Hummel Decl.”) and the Court of Appeal’s recent opinion in this case, Lutfi v. Spéars, No.
B246253 (Cal. Ct. App. Mar. 11, 2015) (unpublished opinion) (affirming in part and reversing in
part from order granting nonsuit against Plaintiff on all of his claims) (hereinafter “Lutfi, slip. op.”)."

A. Three Restraining Orders Against Lutfi

Lutfi and Ms. Spears met in 2007, at a time in which Ms. Spears’ “life ' was in turmoil.” Lutfi,
slip op. at 2-4. In October 2007, Lutfi moved into Ms. Spears’ home where he lived until late
Jenuary 2008. /d at4. On February 1, 2008, Ms. Spears’ family obtained a conservatorship on her
behalf, and Jamie Spears (Ms. Spears’ father), as a co-conservator, sought and obtained a temporary
restraining order (“TRO”) against Lutfi. See id. at 5-6. The TRO prohibited Lutfl, inter alia, from
direct and indirect contact with Ms. Spears, following or harassing her, and taking any action to |
obtain her address or location. Hummel Decl. Ex. C. This restraining order also ordered Lutfi to
stay at least 250 yards away from Ms. Spears, her home, her vehicle, and multiple other specified
locations. /d. This restraining order expired only when Lutfi, represented by his own counsel,
agreed in writing to not contact Ms. Spears or take any action on her behalf. Lutfi, slip op. at 6.

Approximately a Iyear later, at the réqueét of Mr. Spears as a co-conservator, the Los Angeles
Superior Court again granted a TRO against Lutfi. Hummel Decl. Ex. D. This TRO imposed
similar but expanded prohibitions as the prior one. /d.

| A contested hearing with multiple live witnesses was then held on April 28, 2009, after

which the Los Angeles Superior Court issued a permanent “Restrainivng Order After Hearing to Stop

! The slip opinion is attached for the Court’s convenience as Exhibit B to the Declaration of Chad
Hummel. ~

2
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Harassment.” Hummel Decl. Ex. E; see Lutfi, slip op. at 6 (explaining that the January 2009 TRO
“was made permanent later that spring”). The basis for this restraining order was strong enough to
warrant an effective time period of three years—at the time the maximum period allowed under
California Code of Civil Procedure § 527.6. See Hummel Dec;,l. Ex. E. This April 2009 restraining
order maintained essentially the same restrictions as the immediately prior restraining order. /d.
Finally, in connection with the termination of one TRO against him, in an attempt to avoid further
proceedings, Lutfi agreed in writing on July 30, 2008, that he would not “in the future, directly or

indirectly contact, or harass or annoy Ms. Spears.”

B. Prior Orders Protecting Ms. Spears from Testifying in Connection with the
Original Trial

Leading up to the original trial in 2012 in this cése, Ms. S‘pears was never required to testify,
despite Plaintiff’s multiple attefnpts to compel her to do so. See Lutfi, slip. op. at 8. In April 2011,
after Plaintiff noticed Ms. Spears’ deposition, the probate court issued an order under seal
prohibiting the Co-Conservators from producing Ms. Spears to testify “as a witness for trial,
deposition or any other type of examination conducted in connection with this action.” /d. In
response, Plaintiff attempted to compel an independent medical e#arriination of Ms. Spears, but the
trial cdurt denied Plaintiff’s motion and declined to overrule the probate court. /d.

Later, in August 2012, Plaintiff served a notice for Ms. Spears to appear at trial. /d. at 8.
The probate court reaffirmed its 2011 order providing that the Co-Conservators should not produce
her to testify. Id Although Plaintiff moved to compel Ms. Spears’ attendance at trial, the trial court
deferréd ruling on the motion and ultimately dismissed the action in its entirety based on

Defendants’ motions for non-suit.

C. Recent Events: Plaintiff Notices the Deposition of Ms; Spears and Meet and
Confer Efforts by Co-Conservators’ Counsel

After Plaintiff appealed, this action was remanded for further proceedings on Plaintiff’s

breach of contract claim against Ms. Spears and his battery claim against Mr. Spears. Accordingly,

2 The referenced letter agreement will be available for inspection with this Court upon request.
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this Court set a trial date for October 11,2016. On March 1 1, 2016, Plaintiff noticed the deposition
of Ms. Spears, which was scheduled to take place on March 28, 2016.

The Co-Conservators have agreed that Ms. Spears may now appear for deposition—which
would be her first time testifying in this case—but the Co-Conservators remain understandably
concerned for her welfare and well-being. In light of the lengthy history of Lutfi’s prior conduct
toward Ms. Spears and its impact on her, the Co-Conservators believe that his physical presence in
the same conference room as Ms. Si)ears poses serious risks. Accordingly, Co-Conservators’ counsel
reached out to Plaintiff’s counsel to discuss reasonable terms fér Ms. Spears’ appearance. In
addition to offering an alternative date of May 2, 2015, Co-Conservators’ counsel asked if Lutfi
would voluntarily agree not to be physically present in the conference room where the deposition
would occur (Hummel Decl. § 3), offering instead to set up a live video and audio feed so that Lutfi
can participate and attend live with unféttered ability to observe and have access to his counsel if
necessary. Id Lutfi’s counsel has refused without explanation. /d.

Given the prior history and circumstancés, Co-Conservators reasonably believe that Ms.
Speérs faces oppression, annoyance, and embarrassment by Lutfi if he is in the same conference
room with her during her deposition. Hummel Decl. 9 2. Given that history, Lutfi is highly likely to
impede Ms. Spears’ ability to answer questions to the best of her ability during the deposition and
thereby affect the pursuit of justice in this action. Once Lutfi refused to agree to the solution
proposed by Co-Conservators’ counsel, this Application became necéssary, in light of the agreed
deposition for May 2, 2016, which is in the window of breaks in the schedules of the several

attorneys of record and the parties.

IL. ARGUMENT

A. Good Cause Exists to Impose Terms and Conditions on Any Attendance by Lutfi
at Ms. Spears’ Deposition '

Section 2025.420(a) of the California Code of Civil Procedure allows a'party to seek a
protective order before, during, or after a deposition. Section 2025.420(b) provides that the court,
“for good cause shown, may make any order that justice requires to protect any party, deponent, or

other natural person from unwarranted annoyance, embarrassment, or oppression.” The statute
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provides a series of illustrations for what a protective order “méy include, but is not limited to,”
including that “the deposition be taken only on certain specified terms and conditions.” Cal. Civ.
Proc. Code § 2025.420(b)(5). The list of protective orders described in § 2025.420(b) is
nonexclusive, thereby allowing the Court to tailor a protective order as is necessary to the facts of
the case. Nativi v. Deutsche Bank Nat'l Trust Co., 223 Cal. App. 4th 261, 316 (2014). Here, good
cause exists to enter a protecti.ve order establishing the terms and conditions for the deposition in a
manner that avoids oppression, annoyance, and intimidation of Ms. Spears whilé fully vindicating
Mr. Lutfi’s ability (if he so chooses) to contemporaneously participate in the deposition.

The three restraining orders and Lutfi’s letter agreement referenced above demonstrate the
good cause underlying Co-Conservators’ request. Notably, the final restraining order was a
permanent one (i.e., one lasting for the stafutory maximum) issued pursuant to California Code of

Civil Procedure § 527.6. See Hummel Decl., Ex. E. It was affirmed on appeal. Obtaining a

- restraining order under this provision i$ no perfunctory matter. The applicant must show by “clear

and convincing evidence” that “unlawful harassment exists” and that the “wrongful acts are likely to
recur.” Russell v. Douvan, 112 Cal. App. 4th 399, 401 (2003) (discussing standards for relief under
§ 527.6). The history of probate court orders protecting Ms. Spears from testifying at all in this case
only confirms the sensitivities concerning her ability to testify. Lutfi, slip op. at 8. Under these
circumstances, while the Co-Conservators have agreed that Ms. Spears may be deposed, and that
giving such testimony is not likely to cause harm to her, there remains good éause to believe that
Lutfi will engage in conduct similar to that which led to his restraining orders if he is physically in
the room while she is being deposed, and that his presence will otherwise interfere with her ability to
testify. See Hummel Decl. § 2.

Moreover, the terms and conditions requested are not in any way prejudicial to Lutfi, who
has articulated no reason why he needs to be in the same confefence room with her during the -
deposition. /d. at §J 2. Counsel for Co-Conservators has proposed that Plaintiff attend the
deposition via live video feed to an adjacent conference room. Jd. Plaintiff and his counsel could
be in constant contact through email or messaging, and would be able to confer as parties and

counsel normally would during breaks. /d. It is commonplace today for parties, counsel, and

5
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deponents to attend depositions using technology rather than being physically present. Indeed, the
California Code of Civil Procedure expressly provides that a person other than the deponent
may “attend” a deposition “by telephone or other remote electronic means.” Cal. Civ. Proc.
Code § 2025.310(a). See also California Rule of Court 3.1010(b) (“Any party may appear and
participate in an oral deposition by telephone, videoconference, or other remote electronic
means.”). This proposal essentially provides Plaintiff at no extra costs to him with the same ability
to observe and participate in the deposition as if he were physically in the room with Ms. Spears,
but without the high risk of his presence oppressing or intimidating her, or otherwise interfering
with her ability to testify. Lutfi’s refusal, without explanation, to accept the practical proposal
offered by Co-Conservators’ counsel further indicates that his desire to be physically in the room is
not for any bona fide discovery purpose. Instead, he is seeking to abuse the discovery process by
treating it as an opportunity to get in front of Ms. Spears and harass her.

In making this Application, counsel is aware of Willoughby v. Superior Court, 172 Cal.
App. 3d 890 (1985), where the Court of Appeal held that a party cannot be excluded from a
deppsition. Willoughby was based on the language of the predecessor statute to § 2025.420(b)(12),’
and on the court’s view that, unless a party was physically present in the room, there was no way to
participate in the deposition without “disrupt[ing] the discovery process” and “significantly and
unreasonably impair[ing] trial counsel’s ability to effectively represent his client.” Id. at 892.

Willoughby is not controlling here. First, Ms. Spears is not seeking to exclude Lutfi from
the deposition, but only to place terms and conditions on his attendance. Second, the technology
that exists today is very different from and far advanced from what existed in 1985 and fully
enables a person to “attend” a deposition by “remote electronic means,” such as video and audio
feeds, and confer instantaneously with counsel, without being physically in the same room — all as
now contemplated by the CCP and Rules of Court. When—as here and unlike in Willoughby—

there is a long-standing history that includes prior findings of harassment and prior prohibitions on

3 Section 2019(b)(1), at issue in Willoughby, allowed an order “that the examination shall be held
with no one present except the parties to the action and their officers or counsel.” Section
2025.420(b)(12) provides for an order “[t]hat designated persons, other than the parties to the action
and their officers and counsel, be excluded from attending the deposition.”
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testifying, a court must be able to place reasonable terms and conditions on the conduct of the
deposition to prevent oppression and facilitate a deponent’s ability to testify fully and accurately.’

B. The Standards for Ex Parte Relief Are Satisfied -

In addition to the good cause shown above, the requirements for ex parte relief are
established. After the parties began discussing a deposition date, Co-Conservators’ counsel
attempted to reach a voluntary arrangement with Plaintiff’s counsel about the conditions for Lutfi’s
attendance. Since Plainﬁff counsel’s refused, there has not been sufficient time to bring a noticed
motion. Moreover, Co-Conservators, on behalf of Ms. Spears, are entitled to a protective order
under California Code of Civil Procedure § 2025.420(b). Finally, all of the notice and procedural
requirements for ex parte relief set forth in Rules 3.1202-3.1204 of the California Rules of Court
have or are being met. |

I[II. CONCLUSION

For the foregoing reasons, Co-Conservators’ Ex Parte Application should be granted.

Dated: April 19, 2016 SIDLEY AUSTIN LLP

Ll

Chad S. Hummel

Attorney for James P. Spears and Andrew
M. Wallet as Co-Conservators of the Estate
of Britney J. Spears, on behalf of Defendant
Britney J. Spears

By:

* Cf County of San Bernardino v. Workers’ Compensation Appeals Bd., 79 Cal. Comp. Cases 1200,
2014 WL 4159922 (Aug. 1, 2014) (granting protective order preventing a particular corporate
representative from attending deposition based on risk of oppression and harassment; petition for
writ review denied). Under the parallel Federal Rules, courts are empowered to issue protective
orders to exclude even a party. Galella v. Onassis, 487 F.2d 986, 997 (2d Cir. 1973) (cited by Lowy
Develop. Corp., 190 Cal. App. 3d at 320 (1987)); U.S. EEOC v. ABM Indust. Inc., No. 1:07-cv-
01428, 2008 WL 2872407, at *2 (E.D. Cal. July 24, 2008)).
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1 DECLARATION OF CHAD S. HUMMEL IN SUPPORT OF EX PARTE APPLICATION

2 I, Chad S. Hummel, declare and state-as follows:

3 1. [ am a partner of Sidley Austin LLP and am co-counsel of record for James P.
4 || Spears and Andrew M. Wallet, as Co-Conservators of the Estate of Britney J. Spears (hereinafter - w
5 || “Co-Conservators™), on behalf of Defendant Britney J..Spears. [ am an active member in good

6 || standing of the State Bar of California, and am licensed to practice before all courts of the State of
7 || California. I make this Declaration in support of Co-Conservators’ Ex Parte Application for

8 || Protective Order filed concurrently herewith.

9 2. Plaintiff Sam Lutfi (“Plaintiff” or “Lutfi”) orfginally noticed the deposition for Ms.
10 || Spears to occur on March 28, 2016. By agreement of the parties, the noticed deposition date was

11 || continued to May 2, 2016.

12 3. Given the prior history and circumstances between Lutfi and Ms. Spears, Co-

13 || Conservators reasonably believe that M;s. Spears faces oppression, annoyance, and embarrassment
14 || by Lutfi if he is in the same conference room as her during her deposition. They further believe that
15 || itis their duty to protect her from even the possibility of any harm to her by virtue of his physical

16 || presence with her.

17 4, Prior to the filing of this Application, I made a reasonable and good faith effort to

18 || resolve informally the issue presented by tflis Application. Because the three prior restraining

19 || orders against Lutfi, preventing him from contacting her in any way, I asked Plaintiff’s counsel if
20 || Lutfi would voluntarily agree not to be physically present in the conference room where the

21 deposition would occur. Instead, I offered to have Lutfi be in an adjacent _conference'room at my
22 || law offices, at no expense to him, where Lutfi could watch a live video and audio feed of the

23 || deposition and would have unfettered access to his counsel if necessary. Notwithstanding this

24 || offer, Lutfi refused to accept it without explanation.

=25 S. Consequently, the filing of this Application became necessary. Prior to filing this
26 Application, pursuant to California Rule of Court 3.1203, I provided timely notice to Plaintiff’s
o

o 27 || counsel, Marc S. Gans. Specifically, on Tﬁesday, April 19, 2016, at approximately 9:56 a.m., [ sent

e

o]
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by email to Mr. Gans a copy of the letter attached hereto as Exhibit A. The letter inforrhed Mr.
Gans that this Application would be filed on Wednesday, April 20, 2016 at 8:30 a.m. before The
Honorable Barbara A. Meiers in Department 12 of thé Los Angeles Superior Court, 111 N. Hill
Street, Los Angeles, California 90012. Additionally, the letter indicated that the Application would
be seeking a protective order under California Civil Procedure Code §§ 2025.420(a)-(b) imposing
reasonable terms and conditions on Plainti_ff‘s personal attendance, if any, at the upcoming
deposition of Ms. Spears. At approximately 2:31 p.m., Mr. Gané informed me by email that
Plaintiff intended to oppose the Application without providing any reason for the opposition.

6. Attached hereto as Exhibit B is a true and correct copy of the California Court of
Appeal’s March 11, 2015 opinion in Lutfi v. Spears, No. B246253 (Cal. Ct. App. Mar. 11; 2015)
(unpublished opinion).

7. Attached hereto as Exhibit C is a true and correct copy of a Notice of Hearing and
Temporary Restraining Order issued against Lutfi at the request of Ms. Spears, through conservator
James P. Spears, granted by the Los Angeles Superior Court and filed on February 1, 2008. |

8. Attached hereto as Exhibit D is a true and correct copy of a Notice of Hearing and
Temporary Restraining Order issued againét Lutﬁ at the request of Ms. Spears. through éonseyvator
James P. Spears, granted by the Los Angeles Superior Court and filed on January 30, 2009.

9. Attached hereto as Exhibit E is a true and correct copy of a Restraining Order After
Hearing to Stop Harassment issued ~against Lutfi at the request Qf Ms. Spears, through conservator
James P. Spears, granted by the Los Angeles Superior Court and filed on-April 28, 2009, effective
through April 28, 2012.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct, and that I can and will so testify thereto if called as a witness in this action.

Executed this 19th day of April, at Los Angeles, California.

(Znlel

Chad S. Hummel
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PROOF OF SERVICE

STATE OF CALIFORNIA )
: ) SS°
COUNTY OF LOS ANGELES )

[ am employed in the County of Los Angeles, State of California. [ am over the age of
18 years and not a party to the within action. My business address is 1999 Avenue of the Stars, 17"
Floor, Los Angeles, California 90067.

On April 20, 2016, I personally served the foregoing documents described as:

EX PARTE APPLICATION OF CO-CONSERVATORS FOR LIMITED PROTECTIVE
ORDER; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT; AND
DECLARATION OF CHAD S. HUMMEL ATTACHED HERETO

on all interested parties in this action at 111 North Hill Street, Los Angeles, California 90012, as
follows :

Marc Gans
LAW OFFICES OF MARC GANS
Attorneys for Plaintiff Sam Lufti

I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 20, 2016, at Los Angeles, California.

CHAD S. HUMMEL
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SIDLEY AUSTIN LLP SIDLEY AUSTIN LLP BEWING HONG KONG SHANGHAI
1889 AVENUE OF THE STARS BOSTON HOUSTON SINGAPORE
S I D L E Y l 17TH FLOOR BRUSSELS LONDON SYDNEY
LOS ANGELES, CA 90067 CENTURY CITY LOS ANGELES TOKYO
+1 310 585 9500 . CHICAGO NEW YORK. WASHINGTON, D.C.
+1 310 585 9501 FAX DALLAS PALO ALTO
GENEVA SAN FRANCISCO
chummel@sidiey.com
+1 310 585 9505 FOUNDED 1866

April 19,2016

By Email

Marc Gans
LLaw Offices of Marc Gans
433 N. Camden Drive, Ste. 600
Beverly Hills, CA 90210
L

Re: Sam Lutfi v. Lvane Irene Spears. et al.. Case No. BC 406904

Dear Marc:

Pursuant to California Rule of Court 3.1203, Defendant James P. Spears and Andrew M.
Wallet, Co-Conservators of the Estate of Britney J. Spears, hereby provide written notice of their
intention to appcar ex parte before Judge Barbara A, Meiers in Department 12 of the Los
Angeles Superior Court, 111 N. Hill Street, Los Angeles, California 90012, on Wednesday, April
20, 2016 at 8:30 a.m. in the above-named matter. (o seck a “protective™ order under Catifornia
Civil Procedure Code §§ 2025.420(a)-(b) that would impose reasonable terms and conditions on
Plaintiff’s personal attendance, if any, at the upcoming deposition of Ms. Britney J. Spears, to be
commenced by agreement of the parties on May 2, 2016, at 1:30 p.m..

More specifically, the protective order sought would prevent Mr. Lutfi from having any
direct contact or communication with Ms. Spears during the deposition and would require him to
attend the deposition, if at all, by live video feed, provided at defendants’ expense, in a nearby
conference room at the agreed location for the deposition, rather than being physically in the
same room as Ms. Spears, in order to prevent even the possibility ofoppressnon or intimidation
of Ms. Spears when she testifies.

During our meet and confer process on this issue, you indicated that Plaintiff would
oppose this relief, but offered no reason for the opposition.

Sidtey Austin (CAJ LLP is a Delaware tmitod kabiny parinership doig busingss as Sicley Ausin LLP and praciicing i affdiaicn with oiner Sdiay Ausin pannursmp;

EX A
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Marc Gans
April-19,2016
Page 2

Please advise me as soon as possible of whether your client will agree this reasonable

proposal or whether he will oppose the Application. Thank you.

Very truly yours,

)

Chad S. Hummel

CSH:ek
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Fileé 31 1/15. o ,
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publization or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

. LYNNE SPEARS et al.,

COURT OF APPEAL — SECOND DIST.

IN THE COURT OF APPEAL OF THE STATE OF cALIFORNIAE [ I |E D

SECOND APPELLATE DISTRICT ELECTRONICALLY
DIVISIONTWO | Mar 11, 2015
. . JOSEPH A. LANE, Clerk
SAM LUTFI, ’ : B246253 ‘ jhatter Deputy Clerk
Plaintiff and Appellant, N (Los Angeles County .

_ “Super. Ct. No. BC406904)
v. ‘ ‘

Defendants and Respondents;

ANDREW M. WALLET, as Coconservator,
etc., - '

Respondent.

APPEAL from a judgment of the Superior Court of Los Angeles County. Suzanne
G. Bruguera, Judge. Affirmed in part, reversed in part and remanded.
Law Offices of Gregory R: Ellis, Gregory R. Ellis and Natasha A. Bhushan for

Plaintiff and Appeilant.

Stephen F. Rohde for Defendant and Respondent Lynne Spears.

Gladstone Michel Weisberg Willner & Sloane, Leon J. Gladstone and Michael J. -
Aiken for Defendant and Respondent James Parnell Spears. | |

Bird, Marella, Boxer, Wolpert, Nessim, Drooks, Linceberg & Rhow, Joel. E. Boxer
and Bonita D. Moore for Respondénts James P. Spears and Andrew M. Wallet as

Corsservators of the Estate of Britney Jean Spears.
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~ Sam Lutfi (Sam) appeals from a final judgment of the superior court in favor of -

| respondents Lynne Spears (Lynne), James Parnell Spears (James), and Britney Spears

(Britney) (appearing through her conservators) on his causes of action for libel and ‘
defamation (against Lynne);, .battery (against James); intentional infliction of emotional -
distress (againét Lynne and James); breach of contract and quantum meruit (against
Britney).!

- After Sam concluded his case-in-chief, all three réspondents moved for nonsuit.

‘The court granted the motions in their entirety. Sam contends this was reversible error.

Sam also cHallenges ah interim‘ruling of summary adjudication on his cause of action for -
intentional infliction of emotional distress against James, and as to emotional distress
damages on the battery claim against J amés.2

We affirm in part and reverse in part. _

FACTUAL BACKGROUND

The relationship between Sam and Britney

Sam met Britney at a nightélﬁb in 2007. At the time, Sam was a “consultant” at
his mother’s gas station business. When he met Britney, her life was in turmoil. She was
involved in a divorce and a child custody battle, and was estranged from her parents. In
addition, she was struggling with drug abuse. She had fecently fired her ageht, manager,
bodyguards, and publicist, and she was not working. Sam advised her about the -
importance of getting clean. Over the next few weeks, Britney called Sam numerous
times and sent him hundreds of text inessages. '

In June 2007, Sam accompanied Britney to a meeting with record executives. The
executives asked Sam tb leave, but Britney said, “Sam is my manager. He stays.” Later

that day she told Sam she really did want him to be her manager.. Sam said he would

1 Because the three respondents share the same last name, we adopt the practice of

the parties in their briefs on appeal and use the first names of all parties to this appeal.
No disrespect is intended.

2 Sam agreed to dismiss his cause of action for intentional infliction of emotional

distress against Lynne.



think it over. Britney told Sam that if he accepted, he would get 15 percent of her
income, and that she earned $800,000 a month even when she wasn’t working. Later that
day, Sam accepted her offer with two conditions: (1) he would help assemble a first-rate
management team to compensate for his own lack of experience; and (2) Britney would
stop abusing drugs. He also told her he wanted to bring drug-sniffing dogs to the house
to clear it of any drugs. Britney accepted his conditions. On July 2, 2007, Sam
downloaded an exemplar artist management contract and gave Britney a copy. Sam
subsequently set up meetings with an entertainment lawyer and agents.

During this time, Britney continued to struggle with a drug problem. Sam claimed

" to have advised her on this and “almost every important decision in her life.” In early or

mid-September 2007, Sam walked away from the relationship because Britney was
allegedly using drugs. Beginning in September 2007, Britney was subject to a court

order requiring random drug testing, and Sam was at the house from time to time when

drug testing was done. On October 1, 2007, Britney lost legal custody'of her infant sons.

She spent a night in a parking lot, then called Sam and told him he was one of the few

people she trusted. That night, he moved into her home. With the exception of a brief -

" period in December 2007, Sam lived in Britney’s home unfil Fébruary 1, 2008.

In October and December 2007, Sam assisted Britney with such things as
arranging parties, purchasing personal itéms, and interfacing with van'oué people in her
life. Sam testified that in October, he and Britney .amended the oral agreement to épecify
a four-year duration and termination Withouf ‘cause 1in 90 days or with éause in 30 days.
Sam claimed that he helped Britney' get a music video made and worked with producers
on Britney’s album “Blackout.”

~ Sam also helped Britney deal with paparazzi; 30 to 100 i)aparazzi were always

‘trailing Britney. They would run red lighfs to keep up with her, and follow her into

stores, making it difficult for her to park or shop. Sam set rules for the paparazzi, which
included not entering private property, not following Britney into stores; not running red
lights, and saving Britney a parking space when they followed her to a location. If the

paparazzi followed his rules, he would text them Britney’s itinerary so they could get the
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photographs they wanted. By January 2008, Britney and Sam trusted the paparazzi and
treated them as free bodyguards.

Over time, Sam ordered five or six cell phones for Britney, each with a different

.number, to handle the recurring problem of vBrit.ney’s phone number being leaked to the

public. After a leak, she would switch phones. Sam kept the backup phones in his car.
From mid-2007 through January 2008, Sam also established a close relationship
with Lynne. They were in touch by phone or text nearly every day. Sam brought up the

idea of starting a jewelry business with Lynne. Sam eventually arranged a reconciliation

between Britney and Lynne. Sometime in October 2007, he facilitated James dropping

off a letter for Britney. ,
On January 3, 2008, Britney locked herself in a bathroom with one of her children.

Someone called the police, and she was removed from her home and taken to Cedars

-Sinai Medical Center, where she was detained pursuant to Welfare & Institutions Code

section 5150 (section 5150 hold).3 This would be the first of two such section 5150

" holds to occur within the next 30-day period.

The relationship between Sam and Britney ends ,

On January 28, 2008, Sam picked up Britney at her boyfrie‘ndA Adnan Ghalib’s
house. Sam and Britney had a dispute, and.whgn they were about 200 hundred yards
from Britney’s home, Britney got out of the car and ordered Sam to leave. Britney began
crying. Video images of the dispute were broadcast on the news and the internet.

Lynne and James heard about the dispute and rushed to Britney’s home. James
got into a verbal altercation with Sam, accusing Sam of hurting Britrney. After five or ten
minutes, securify escorted James from the housé. The next morning, James came to pick
up Lynne from the home. Sam testified that James “snuck” inside the home, accused
Sam of insulting Lynne, and punched Sam once in the solar plexus. Sam retreated and

locked himself in the game room for the next hour. Sam testified that the single punch’

Welfare & Institutions Code section 5150 provides for a person who is a “danger
... to himself or herself” to be taken into custody involuntarily for up to 72 hours.

4
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hurt. It left no visible marks, and he felt like he was going to be fine. He did not
consider, or obtain, medical treatment. | '

On]J anﬁéry 31, 2008, Britney was taken into custody on a second section 5150
hold. The next day, James filed papers seeking appointment as Britney’s conservator.

James also applied for a temporary restraining order (TRO) preventing Sam from having

further contact with Britney. The application stated that Sam had moved into Britney’s

home and was controlling her life, home, and finances and that the TRO was necessary to
ailow her to obtain medical treatment that she needed without Sam’s interference. The
application was supported by a declaration from Lynne. -

Lynne’s declafation filed in support of the TRO

Lynne’s declaration stafed that, on January 28, 20408,vshe and James had attempted
an “interventjon.” However, when he heard that James and Lynne were,cdming, Sam
gave a paparazzb one of Britney’s cars to get her out of the house. Lynne stated that she
understood from the conversation that Sam had disabled all of Britney’s other cars.

Lynne further declared that during a fight between Britney and Sam that evening,
Sam had told Britlney that she was an unfit mother, é-piece of trash and a whore. Lynne
stated that the paparazzi reported to Sam like he was “a general.” Sam instructed Lynne
that she had to do as he told her. Lynne noticed that there was a car battery in the middle
of the kitchen table. Sam told her it was there so he éould charge his cell phone. He had
disposed of all the cell phone chafgers and had made thé house phones unworkable.

Safn told Lynne and her friend J ackie to tell Britney that her boyfriend, Adnan,
was gay. He informed Lynne and Jackie that hc. would grind up Britney’s pills, which
were on the counter and included Risperdol and .Seroquel, and put thém in her food. Sam
explained that was the reason'that Britney had been so quiet for the past couple of days.
Sam said the doctor who was treating Britney was trying to get her into a sleep-induced
coma so that they could then give her drugs to heal her brain.

Lynne’s declaration also included information she learned from Adnan. Adnaﬁ

stated that Sam would hide Britney’s cell phones and tell her that they were lost. In
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addition, Sam would hide Britney’s dog, London, and when Britney would start crying,
Sam would bring the dog out from the hiding place and act like her savior.

Sam testified that Lynne’s allegations Were untrue.
Conservatorshlp of Britney and TRO against Sam

On February 1, 2008, Britney’s person and estate were placed under
conservatorship by the probate court. The conservatorship was put in place to protect
Britney’s health and welfare following her two highly-publicized involuntary
hospitalizations.

On February 1, 2008, the probate court issued a TRO aga1nst Sam. On July 30,
2008, Sam signed a letter agreement that he would not contact Britney or take any action
on her behalf, in return for the conservators’ agreement to take the TRO hearing off
calendar. On January 30, 2009, another TRO was issued against Sam prohibiting him
from contacting Britney or taking any action on her behalf. It was made permanent later
that spring. L
Lynne publishes her book

In September 2008, Lynne’s memoir was published. The memoir was titled
T hroitgh the Storm, A Real Story ofFame'and Familyina T abloid World, published by
Thomas Nelson Publishing (the book). Three chapters of the book purportedly describe
Sam’s relationship with Britney, referring to him as a “predator,” a “fake,” a “Svengali,”

“the General,” and a “gatekeeper.” Lynne claimed Sam used the paparazzi as his

“henchmen.” She also made the following statements in the book:4

4 In hie opening brief, Sam lists an additional allegedly defamatory statement in the

book: “[Sam] told me that if he weren’t in the house to give Britney her medicine, she
would kill herself. ‘If you try to get rid of me, she’ll be dead, and Ill piss on her grave.’”
We decline to address this statement, as it was not part of Sam’s case in the trial court.
Lynne explains that late in the proceedings, Sam attempted to expand the number of
statements he claimed to be defamatory. Lynne filed a motion in limine to limit the case
to the statements specifically alleged in the FAC, which was granted. Sam has not
appealed this ruling.
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“The general [Sam] told us that he threw away all of Britney’s phone
chargers and disabled the house phones by cutting the wires. Healso
disabled several of Britney’s cars so she couldn’t leave unattended.” -

“He then told us to tell Britney that Adnan is gay.”

“Sam told Jackie and me that he grinds up Britney’s pills, Wthh
were on the counter and included Risperdol and Seroquel, and puts them in
her food. He said that was the reason she had been quiet for the last three
days. She had been drugged and asleep. He said that her doctor was trying

' to get herinto a sleep mduced coma so that they could then give her other
drugs to treat her.”

““Adnan told me that Sam hid Britney’s cell phones and told her that
he lost them.”

“Adnan told me that Sam would also hide Britney’s dog, London.
She would look all over the house, crymg, and then Sam would bring out
the dog and act llke some sort of savior.”

Sam and Adnan testified that they did not make the statements, and Sam stated
that he did not commit the underlying acts.

After Lynne’s book was released, Britriey’s fans assaulted Sam in public, and
people he knew began to shun him. He received numerous death threats referring to the
book, some aimed at his family. Sam reported the threats to the police but was left
feeling depressed, anxious, and suicidal. | |

, - PROCEDURAL HISTORY
Initial pleadings

Sam filed this lawsuit en February 3, 2009. On April 16, 2009, he filed a First
Amended Complaint (FACi. In the FAC, Sam-steted' causes of action for libel and
- defamation against Lynne' battery against James; intentional infliction of emotional
distress against Lynne and James; breach of contract against Bntney and quantum meruit
against Britney. |

James answered the complaint. Britney’s conservators answered in her place and

alleged various affirmative defenses, including undue influence. -Lynne filed a special
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motion to strike pursuant to Code of Civil Procedure section 425.16 (anti-SLAPP
motion). The trial court denied Lynne’s anti-SLAPP motion, finding that Sam had
provided sufficient eilidence of a prima facie case as to his claims against Lynne, and had
established a probability of prevailing on those claims. This court affirmed the ruling.s
Probate court order prohibiting Eritney’s testimony

On April 13, 2011, Sam served notice of Britney’s deposition. On April 27, 2011,
upon application for instructions by Britney’s court-appointed cbunsel, the probate court
issﬁed an order under seal prohibiting the conservators from producing Britney as a

witness for trial, deposition or any other type of examination conducted in connection

~ with this action (2011 probate court order). The 2011 probate court order was supported

by a declaration from a medical practitioner appointed by the probate court pursuant to
Evidence Code section 73‘0. .

On Méy 9, 2011, the conservators objected to producing Britney for deposition
based on the 2011 pfobate court order. Sam moved to compel her independent medical
examination. On June 15, 2011, the trial court denied Sam’s motion, deélining to
overrule the probate court. V

| On August'17, 2012, Sam served a notice for Britney to appear at trial. Britney’s
court-appointed attorney again sought instructions from the probate court, which |
reaffirmed its 2011 probate court order prohibiting Britney from testifying at trial (2012

probate court order). The 2012 probate court order stated that there had been no material

change in the facts supporting the 2011 probate court order. Sam later filed a motion to

compel Britney’s attendance at trial. The conservators filed objections and a motion to

quash. The trial court deferred ruling until Britney was called as a witness at trial.

> The issue of actual malice, which is the crux of Lynne’s current appeal, was not
raised as a specific ground for reversal in the appeal of the anti-SLAPP ruling. Instead,
Lynne argued that Sam could not make out a prima facie case of defamation because: (1)
the cause of action for defamation concerned only protected opinion; (2) the factual
statements Sam disputed were true; and (3) Sam was “libel-proof,” meaning he was not
harmed by the statements in the book because they had previously been published by the
news media in connection with Spears’s declaration in support of the restraining order.
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James’s motion for summary adjudication

On June 19, 2012, James filed a motion for summary adjudication on Sam’s cause
of action for intentional inﬂic‘tion of emotional distress and the issue of whether Sam
could recover emotional distress damages on his battery claim. .In the motion, James
claimed that Sam could not show that his claimed emotional distress rose to the levélof
“severe” or “extreme” distress as required under Hughes v. Pair (2009) 46 Cal.4th 1035,
1050. Jémes referenced a 2009 declaration filed by Sam in which Sam claimed that he
lived a “normal” life until the publication of,lLynne’s book.

In opposing James’s motion, Sam did not deny that he had submitted the 2009
declaration. He claimed that in addition to what he had previously disclosed, he suffered
from agoraphobia stemming from his fear of James.

On October 4, 2012, the trial court issued ah order granting James’s motion for
summary adjudication. The court noted that his recent claim that he suffered agoraphobia
and an enduring fear of being hunted by James materially and substéntially contradicted
his earlier deposition testimony that he lived a normal, quief life until the publication of
Lyﬁne’s book. The court found that Sam obtained judicial relief when the court acted in
reliance on Sam’s 2009 declaration, and is now judicially.estopped from claiming that he -
suffered emotional distréss prior to the publication of Lynne’s book.

Sam’s attorney asked for clarification of the ruling and its effect on the battery
clair. Counsel and the court agreed that the pain and Asuffering 'assoc'iated-with the
alleged battery were not addressed by the motion or covered by the order.

Motions for nonsuit

Trial commenced in October 2012. Following Sam’s case-in-chief, Lynne filed a
motion for nonsuit on Sam’s claims against her regarding actual malice and punitive
damages pursuant to Code of Civil Procedure section 5816.

Jameé filed a motion for nonsuit on Sam’s cause of action for battery. James
argued that Sam had failed to provide substantial evidence of injury or compensable

harm:. He also moved for.nonsuit on Sam’s claim for punitive damages.
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Britney filed a motion for nonsuit.on the breach of con&act cause of action,
arguing that Sam had failed to provide substantial evidence of a contract and failed to
rebut the preéurﬁption of undue influence, |

On November 1, 2012, th_e trial court issued an order granting the motions for .
nonsuit for the reasons stated on the record. | Judgment was entered on November 28,
2012, | | o

On December 31, 2012, Safn filed a notice of appeal from the judgme',nt.'

‘ DISCUSSION
1. Motions for nonsuit |
" A. Standard of review

“A defendant is entitled to a nonsuit if the trial court determines that, as a matter

| of law, the evidence presented by plaintiff is ihsufﬁcient to permit a jury to find in his

favor. [Citation.] ‘In determining whether plaintiff’s evidence is sufficient, the court
may not weigh the evidence or consider the credibility of witnesses. Instead, the
evidence most favorable to plaintiff must be accepted as true and conﬂiéting»evidence
must be disregarded. The court must give “to tﬁe plaintiff]’s] evidence all value to which
it is legally entitled, . . . indulging every legitimate inference which may be drawn from

2

the evidence in plaintiff] ‘s] favor.”” [Citation.] A mere ‘scintilla of evidence’ does not ‘
create a conflict for the jury’s resolution; ‘there must be substantial evidence to create the
necessary conflict.” [Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d
278, 291 (Nally))) o

“In reviewing a grant of nonsuit,' we are ‘guided by the same rule requiring
evéluation of the evidence in the light. most favorable to the plaintiff.” [Citation.] We

(113

will not sustain the judgment “unless interpreting the evidence most favorably to
plairitiff’s case and most strongly against the defendant and resolving all presumptions,
inferences and doubts in favor of the plaintiff a judgment for the defendant is required as
a matter of law.”” [Citation.]” (Nally, supra, 47 Cal.3d at p. 291.) Bearing this standarc}

in mind, we turn to the merits of the motions for nonsuit granted in this case.
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B. Lynne’s motion for nonsuit on Sam’s defamation claim 4
1. The‘ elements Sam was required to establish .

The elefnents of a defamation claim are: (a) a publication that is (b) false, (c)
defamatory, (d) unprivileged, and (e) has a natural tendency to injure or cause special
damage. (Taus v: Loftus (2007) 40 Cal.4th 683, 720.) '

However, the First Amendment limits the scope of defamation law for a pubiic
figure like Sam.® “If tﬁe person defamed is a puBlic figure, he cannot recover unleés he
proves, by clear and convincing evidence . . . , that the libelous statement was made with
‘“actual malice” -- that is, with knowledge that it was false or with reckless disregard of

whether it was false or not.” [Citation.]” (Reader’s Digest Assn. v. Superior Court

- (1984) 37 Cal.3d 244, 256 (Reader s Digest).)

(111

The term “reckless disregard” has been further explained. “‘[R]eckless conduct is
not measured by whether a reaSonably prudent man would have puBlished, or would have
investigated before publishing. There must be sufficient evidence to permit the
conclusion that the defendant in faét entertained serious doubts as to the truth of his
publication. Publishing with such dbubts shows reckless disregard for truth or falsity and
demonstrates actual malice.’ [Citation.]’; (Reader’s Digest, supra, 37 Cal.3d at pp. 256-
257, fn. omitted.) '
Thus, the test for determining actual malice is a “subjective test, under which the
defendant’s actual belief concerning the truthfulness of the publication is the crucial
issue. [Citation.] The test directs attention to the ‘defendant’s attitude toward the truth or
falsity bf the material published : . . [not] the defendant’s attitude toward the plaintiff.’
[Citation.]” (Redder 's Digest, supra, 37 Cal.3d at p. 257.) As the United States Supreme

Court has explained, this standard is necessary because “the stake of the people in public

. business and the conduct of pub_lic ofﬁcials is so great.” (St. Amant v. Thompson (1968)

390 U.S. 727, 731-732.) “[T]o insure the ascertainment and publication of the truth about

Sam concedes that he is a public figure for the purposes of this analysis.

11
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public affairs, it is essential that the First Amendrheﬁt protect some erroneous
publications as well as true ones.” (Ibid.)

“Normal principles of substantial evidence review do not apply Ato the appellate
court’s independent review of an actual malice determination in a First Amendment libel
case.” (McCoy v. Hearst Corp. (1986) 42 Cal.3d 835, 846, fn omitted.) Specifically,’
“[t]his court is not bound to consider the evidence of actual malice in the light most
favorable to [the plaintiff] or to draw all permissible inferences in favor of [plaintiff]. To
do so would compromise the independence of our inquiry.”. (Ibid.) “‘[T]he
constitutional responsibility of independent review encompésses far more than [an]
exercise in ritualistic inference granting.” [Citation.]” (/bid.) Thus, we “must
indépendentiy decide whether the evidence in the record is sufficient to cross the

constitutional threshold that bars the entry of any-judgment that is not supported by clear

‘and convincing proof of ‘actual malice.”” (Bose Corp. v. Consumers Union (1984) 466

U.S. 485, 511 (Bose).)
2. Evidence regarding actual maiice

In arguing that he set forth clear and convincing evidence of actual malice, Sam
focuses on his own testimony, and that of Adnan, denying that he made the statements
referenced in the book or carried out the acts described in the book.” Thus, Sam argues,
the evidence clearly and convincingly Showed that Lynne attributed to him statements he '
never made and acts he never committed. Sam contends that these statements are thus
defamatory under Mdsson v. New Yorker Magazine (1991) 501 U.S. 496, 511 (Masson);
and Selleck v. Globe International, Inc. (1985) 166 Cal.App.3d 1123, 1132 (Selleck).) In
sum, Sam argues, evidence that Sam and Adnan never made the statements gave rise to

an inference that Lynne fabricated those statements. Sam cites Burrill v. Nair (2013) 217

7 Britney’s child custody monitor, Ms. Johnson, also supported Sam by testifying

that she had used Britney’s telephone frequently during the time period in question and it
was never out of order. In addition, Ms. Johnson testified that she never observed any of
Britney’s cars being out of commission.

12
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Cal.App.4th 357, 393 as support for his argument that a jury could have found actual
malice on the basis of these allegedly fabricated statements.

Lynne points-out that nonsuit is a favored remedy in cases involving free speech.
“While nonsuits at this stage are, in general, disfavored . . . , ‘unnecessarily protracted
litigation would have a chilling effect upon the exercise of First Amendment rights, [thus]

speedy resolution of cases involving free speech is desirable.” [Citation.]” (Jensen v.

'Hewlett-Packard Co. (1993) 14 Cal. App.4th 958, 965.) “[I]n defamation actions,

nonsuit, like summary judgment, 1s ‘a favored remedy [Citation.]” (Ibid.)

Lynne argues that Sam failed to prove with clear and convincing evidence that at
the time her book was published, she knew that the statements were false or acted in
reckless disregard of the truth.” Lynne contends that the question of actual malice must be
evaluated by her state of mind when she published her book in September 2008. (See
Bose, supra, 466 U.S. at p. 498 [independent evidence must exist that publisher realized
the i‘naccﬁrac? of the statement, or entertgined serious doubts about its truthfulness, at the
time of publication].) Here, Lynne argues, there is no evidence that she actually knew |

3,
A

that any of the statements were false or actually had any doubts as to their veracity. On

- the contrary, the evidence suggests that Lynne believed the statements to be true. She

swore to the truth of the statements in a declaration filed in superior court,eight months
prior to the publication of her book. During the eight months between the ﬁlirig of the
declaration and the publication of her book, .Sam never made any effort to deny or refute
those statements. Thus, not only had Lynne sworn under oath to the truth of those
statements, Lynne had no idea that Sam disputed the truth of those statements at the time

that she published her book.83

8 Sam defends his failure to file an opposing declaration, or any other document

refuting Lynne’s declaration, in the superior court by referring to language in the anti-
SLAPP decision in this case (Lutfi v. Spears (Nov. 23, 2010, B218211) [nonpub. opn.]).
The quoted language is lifted from a discussion of the libel- -proof doctrine. Lynne argued
that because Sam’s reputation was already so tarnished, he could not be harmed by the
statements in her book. We pointed out that the statements at issue had been disclosed to
the public through news media, which charactenzed the statements as allegatlons made in

13



D
pep

3187/

Lynne relies on Annette F. v. Sharon S. (2004) 119 Cal. App.4th 1146 (Annette F.).
In Annette F., the statement at issue, made by Sharon S., was “‘Annette, a convicted

perpetrator of domestic violence against me, has made repeated false accusations of

* child abuse and neglect against me while actively litigating for sole custody of both

children....”” (Id. atp. 1158.) Annette initiated a libel action against Sharon based on
this statement. In eQaluating Sharon’s anti-SLAPP motiori, the Court of Appeal first
détermined that Annette’s libel action arose from acts in furtherance of Sharon’s right of
free speech. The court further found that Annette was a limited purpose public figure,
therefore the actual malice standard was applicable. The court then went on to analyze
Sharon’s statement that Annette was a convicted perpetrator of domestic violence, when
in fact Annette had never been convicted of any crime. The court qﬁoted New York
Times Co. v. Sullivan (1964) 376 U.S. 254, which explained that the actual'malice _
standard is “based on a recognition that ‘erroneous statement is inevitable in free debate’

and ‘must be protected’ to give freedom of expression the ‘breathing space’ it needs to .

. survive. [Citation.]” (Annette F., supra, at p. 1168.) The court interpreted Sharon’s

statement that Annette was a convicted perpetrator of domestic violence to referto a -
family court finding that Annette had committed domestic violence against Sharon.
(Ibid.) Annette introduced no evidence to contradict Sharon’s declaration as to her belief

in the truth of the allegedly defamatory statement, thus Annette failed to carry her burden

~ on the issue of actual malice. (/d. at p. 1169.) The court emphasized that “[a]ctual

malice may not be inferred solely from evidence of personal spite, ill will, or bad motive.

[Citation.]” (Ibid.)

a court proceeding. This characterization of the statements permitted the public to
understand that the statements were not proven fact. Thus, application of the libel-proof
doctrine, which generally applies where criminal convictions mar the defendant’s
reputation, was inappropriate. The fact that the statements were allegations made in a
court proceeding does not excuse Sam’s failure to refute those statements in the context
of his defamation claim. He did not make known his position that the statements were
false. S '

T
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The court further explained,

“[A] critical consideration in determining the weight to be given
such factors 1is the extent to which the allegedly defamatory statement -
deviates from the truth. False statements that are completely ‘fabricated by
the defendant’ or ‘so inherently improbable that only a reckless man would
have put them in circulation’ are particularly likely to have been made with
actual malice. . . .

-“On the other hand, false statements that have some element of truth
to them are logically less susceptible to such a finding.”

(Annette F., supra, 119 Cal. App.4th at pp. 1169-1170.)

Sharon’s statement that Annette was a convicted perpetrator of domestic violence

was not so far from the truth as to permit an inference of actual malice. The court was

~ left with a “speculative possibility that Sharon might have known or suspected that her

use of the word ‘convicted’ was technically incorrect.” Such a speculative possibility fell
short of clear and convincing evidence. (Annette F., supra, 119 Cal.App.4th at p. 1170.)

Lynne argues that here, as in Annette F., her statements were not inherently

improbable. In particular, her statements were in line with Sam’s own testimony that he -

~moved in, began managing Britney’s life, set rules for the paparazzi, had the authority to

authorize who could and could not enter Britney’s home, kept cell phones in her car, and
was involved in managing her drug rehabilitation and prescription medications. Asin

Annette F., Sam is left with nothing but the speculative possibility that Lynne simply

fabricated these statements, and such speculation is insufficient to show actual malice.

3. Analysis under relevant case law
Case law emphasizes that in carrying oht an analysis of actual malice, an
important distinction must be made. This distinction was set forth by the United States
Supreme Court in Bose: “[TThere is a significant difference between proof of actual
malice and mere proof of falsity.” (Bose, supra, 466 U.S. at p. 511.) In this case, we
must accept Sam’s contention that he did not utter the statements or commit the

underlying acts referred to in Lynne’s book. (See, e.g., Masson, supra, 501.U.S. at pp.

15




520-521 [in determining whether Masson has shown sufficient falsification to survive
summary judgment, it must.be assumed, that he is.correct in denying that he made the
statements attributed to him].) Thus; we must accept that the challenged statements in
Lynne’s book are false. ' _
However, the truth or falsity of the statements in Lynne’s book must not be the
focus of this discussion. Instead, our task is to determine whether Sam provided clear
énd convincing evidence that Lynne published the statements with actual malice. To do
s0, Sam was required to show, by clear and convincing evidence, that Lynné either knew
the statements were false, or subjectively entertained serious doubts as to their trufh. As

set forth below, we find that Sam’s evidence that the statements were false does not

amcunt to clear and con’vincing evidence that Lynne published the statements with actual

malice.

The evidence in this case supports a conclusion that Lynne believed the statements
in the book were true at the time of publication. Eight months before publication, she
swore that she heard Sam and Adnan utter those statements in a declaration filed under
penalty of perjury. This evidence strongly suggests that whether or not Lynne’s
recollection was entirely accurate, her subj ective belief was that the statements were true.
(Fletcher v. San Jose Mercury News (1989) 216 Cal.App.3d 172, 190 [“mere errors are
not enough to.support a libel claim”].) It is possible that Lynne did not remember the
conversations clearly, or carelessly interpreted words that Sam uttered. However, even
such extreme misconceptfpns on the part of the publisher do not amount to actual malice.
(Christian Research Institute v. Alnor (2007) 148 Cal. App.4th 71, 88 (Christian
Research) [“"[g]ross or even extreme negligence will not suffice to establish actual
malice’”].) | |

As set forth above, Sam did not file an opposing declaration or otherwise make
known to Lynne that he disputed the accuracy of her sworn declaration. There is no
evidence that, at the time of pﬁblication, Lynne knew that Sam disagreed with' her
recollection of the events in question. Evevn if Lynne were to later admit that she made a

mistake and reported the events inaccurately -- which she has not done -- such an
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admission would not establish that Lynne realized the inaccuracy at the time of
publicafion. (Bose, supra, 466 U.S. at p. 512.) In-short, Lynne’s decision to file a sworn
declaration under penalty of perjury in order to get a restraining order against Sam is
powerful evidence of her belief in those statements. There is absolutely no evidence that
she had any reason to doubt the truth of those statements at the timevth‘at her book was
published. | )

Sam insists that his and Adnan’s denial of the statements constitute evidence that
Lynne entirely fabricated the statements. As Sam points out, aptual malice may be
inferred where a story is fabricated by the defendant or is compfetely a product of the
defendant’s imagination. (Burrill v. Nair, supra, 217 Cal.App.4th 357 [father in bitter
custody dispute made defamatory statements about reunification therapist in online
postings, radio interview, and 'neighborhood flyer where father cited no source for his
accusations and charges were product of his imagination].) While Sam’s and Adnan’s

denials of the statements provide some evidence of fabrication, the denials do not rise to

the :evel of clear and convincing evidence.

““The burden of'proof by clear and co_nvihcing evidence “requirés a ﬁnding of
high probability. The evidence must be sb cléar as to leave no substantial doubt. It must
be sufficiently Strong to command the unhesitatihg assent of every reasonable mind.”’
[Citatic‘m.]’-’ (Christian Research, supra, 148 Cal.App.4th at p. 84.) Sam’s and Adnan’s
denials of the statements in Lynne’s book must be considered in the context of the very
convincing evidence that she believed them to be true. She believed them so adamantly,
that she filed a sworn déclaration under penalty of perjury in ordér to prevent Sam from

contacting her daughter. In addition, as set forth above, the statements are not so

(1114 »”

inherently improbable’” under the circumstances as to give rise to an unambiguous
inference of fabrication. (4nnette F., 'supra, 119 C;al.App.4th atp. 1170.) Sam admitted
to controlling aspects of Britney’s life, including deciding.who was permitted in her
home and whethér her parents were permitted to see her. A permanent restraining order

is now- in place preventing Sam from contacting Britney, which provides a strong

- suggestion that Sam was not a positive influence in Britney’s life.

17
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Finally, Sam’s and Adnan’s denials of the speciﬁc_statements set forth in the book
do not foreclose the possibility that, during this apparently confusing and chaotic time in
both Britney’s and-Lynne’s lives, Lynne misunderstood certain utterances or
misinterpreted statements that she heard. Sam has not insisted that he never spoke to
Lynne about i3ritney’s medications, never spoke to Lynne about Britney’s cell phones or

- house phones, never spoke to Lynne about Britriey’s cars or about Adnan"s sexual |
orientation. In fact, Sam admits to being involved in Britney’s drug addiction recovery
efforts and to having some control over her cell phones. The evidence presented allows
for the assumption -- in fact, the probability -- that such conversations took place,
especially during the time that Sam and Lynne were in close contact. It is not entirely

surprising, given the history of the relationship between the parties, that the two may
have differing recollections of some of the words exchanged between them. Suéh

| misunderstandings do not constitute actual malice. .

Masson and Selleék, cited by Sam in support of his position, are distinguishable.

In Masson, a noted psychoanalyst sued the publisher and author of a magazine article and

book which contained lengthy passages attributed to him in quotation marks. Masson
objected to these errors before the publication of both the magazine and the book. The
trial court granted summary judgmeht for the defendants, based on its determination that
the alleged inaccuraci_es‘were substantially true or were rational interpretations of
ambiguous conversations, thus there was no actual malice. The Court of Appeals
affirmed, but the United States Supreme Court reversed. The high court disagreed with

the lower courts’ conclusion that “an altered quotation is protected so long as it is a

‘rational interpretation’ of the actual statement.” (Masson, supra, 501 U.S. at p. 518.)

The court explained: “Where . . . a writer uses a quotation, and where a reasonable

reader would conclude that the quotation purports to be a verbati}n repetition of a

statement by the speaker, the quotation marks indicate that the author is not invdlved in
an interpretation of the speaker’s ambiguous statement, but atterhpting to convey what
the speaker said.” (/d. at p. 520.) The court had access to tape-recorded interviews that

the author did with Masson, therefore it could compare Masson’s actual statements with

18



.the quoted passages. The high court concluded that some of the published passages

differed matenially from the tape-recorded statements, and could be considered damaging..
The matter before us is distinguishable.. First, the statements challenged in the
FAC which Lymie attributed to Sam are not in quotation marks. Therefdre, Lynne was
not attempting to make a verbatim repetition of Sam’s statements, but was conveying her
reccllection of his words. In addition, unlike the author in Masson, Lynne was not aware
prior to publication of Sam’s disagreement with her fqullection of his sfatements. |
Thereforé, in contrast to Masson, there is no evidence that, prior to publication, she knew
of the falsity of the statements or had reason to entertain serious doubts as to their truth.
In Selleck, the father of a well-known celebrity sued the defendant for an article

2

which followed the headline: ““Tom Selleck’s love secrets -- By His Father.”” Many
statements in the article were attributed to the plaintiff, who claimed that he had never
made any statements to the defendant. (Selleck, supra, 166 Cal.App.3d at pp. 1128-
1129.) The Selleck court confirmed that ““[f]alsely ascribing statemehts fo a person which
would have the same damaging effect as a defamatory statement about him is libel.

[Citation.]” (/d. at p. 1132.) However, the case did not discuss the issue of actual malice;

- therefore it is not helpful to Sam.

Based on the evidence discussed above, we conclude that any inference that Lynne
entirely fabricated the statements set forth in her book is not sufficiently strong to meet
the clear and convincing standard. Thus, Sam cannot establish the required element of
actual rhaliCe, and his defamation claim was properly dismissed.

C. Britney’s motion for nonsuit on Sam’s breach of contract claim

The conservators’ motion for nonéuit on Sém’s cause of action.for breach of
contract was brought on twd independent grounds: (1) lack of substantial evidence of a
contract; and (2) failure to rebut the presumption of undue influence. |

1. F ailure to provide substantial evidence of an enforceable contract
a. The parties’ arguments
In order to defeat the conservators’ motion for nonsuit, Sam was required to

present substantial evidence of each of the elements of his case. The conservators’

19



arguments in the trial court focused on the formation of, and existence of, an enforceable
contract. They argued that the alleged oral contract Sam described at trial differed
materially from the oral contract he pled in the FAC. Due to the resulting Vagueness and
uncertainty, there could have been no “reéiprocal assent to a definite proposition” or the
requisite “meeting of the minds” for formation of an enforceable contract. (Kessinger v.
Organic Fertilizers, Inc. (1957) 151 Cal. App.2d 741, 750.)

Sam argues that a contract need not set forth every term and condition to be
enforceable; instead, the evidence must simply show agreement on essential terms. (Cal.
Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 474, 481 [“Where a contract is so
uncertain and indefinite that the intention of the parties in material particulars cannot be
ascertainéd, the contract is void and unenforceable”].) ““Mutual assent is gathered from
the reasonable meaning of the words and acts of the parties, and not from their .
une:(presse:d intentions or understanding.” [Citation.]” (Russell v. Union Oil Co. (1970)

7 Cal.App.3d 110, 114.) Sam further argues that the law disfavors holding agreements

unenforceable because of uncertainty. (Patel v. Liebermensch (2008) 45 Cal.4th 344, 349

[uq“‘

[t]he law does not favor but leans against the destruction of contracts because of
uncertainty; and it will, if feasible, so construe agreements"'as to carry into effect the
reasonable intentions of the parties if [they] can be ascertained . .. .””’”].)

b. The evidence '

In order to evaluate the parties’ competing positions, it is necessary to review the
evicence regarding formation of the alleged contract. In his initial complaint, Sam
alleged that after they met in 2007, a strong friendship developed between Sam and
Britney. Britney sought Sam’s advice with respect to almost every important decision in
her life. In or about September 2007, at Britney’s request, Sam accompanied Britney to a
meeting with record company executives to discuss production and release of Britney’s
new album, “Blackout.” At the meeting, the executives were initially reluctant to discuss

the details of the record in the presence of Sam. However, Britney “without ever having

- discussed the matter with [Sam], informed the record company executives that [Sam] was
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her new ‘manager’ and gave them authorization to discuss ‘Blackout’ with her in front of
[Sam] ”? '
In the days that followed, Bntney repeatedly asked Sam to take on the'role ofher

marniager. Beginning in or about October 2007, Sam took on a variety of management

services for Britney, including facilitating booking, arranging and coordinating legal
Ameetings, court hearings, doctor visits, child visitation and other matters, including issues
concerning the upcoining album. As to the terms of the alleged agreement, Sam stated
that he agreed to act as Britriey’s manager for a term of four years, to be compensated at a
rate of 15 percent of the income generated by Britney during that period.

In his FAC, Sam alleged that he and Britney first began negotiating the contract in
June 2007. However, the FAC also states that Britney first broached the idea at a
meeting with record company executives in Septembef 2007 “without previously l(laving
discussed the matter with [Sam].” The FAC alleges that Sam and Britney entered the oral
agreemént on or about OctoberA 13, 2007. As to the material terms of the agreement, the
FAC alleges that Sam would be compensated at a rate of 15 percent of all gross revenues
earned and received by Britney, and that Sam could terminate the contract with cause on
30 days notice and without cause on 90 days notice.

However, in his deposition, taken April 25,2011, Sam testified that he could not
recall when the alleged contract with Bntney began. .

At trial, in contrast to his prior allegations, Sam testified that he was hired as
Britney’s manager in early June 2007. Sam described the meeting with record
executives, but now placed'the meeting four months earlier. He testified that Britneyn

asked him to be her manger the same day, and he accepted. Sam further testified that he

“imposed two conditions before he agreed to act as Britney’s manager: first, he would

assemble a “varsity team” for Brltney fo make up for his lack of experlence and second,
she would promise not to abuse drugs.

In spite of this testimony, Sam testified that he cbuld not recall whether or not he
had a contract with Britney when he took her to sée her music attorney on July 1, 2007.

He also did not know if he was acting as Britney’s manager in September 2007 when he
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walked away from the relatidnship due to her drug abuse.” Sam did not know whether it
was before or after September 2007 that he discussed financial terms of the management
relationship with Britney. Nor could he recall if that discussion was before or after
Britney lost custody of her children on October 1, 2007. | o |

Sam testified that he continued to perform under the alleged management contract

unti. late January 2008, when James obtained a conservatorship over Britney which

~ de facto terminated the contract. Sam was never compensated for his services under the

alleged agreement.

Sam acknowledges that there were variances in his allegations regarding the date
of the contract, the right td terminate, and the basis for the calculation of his alleged 15
percent compensation. HoWever, he claims that the variances between his trial testimony
and his pleadings wére'immaterial.

_ C Analysis.

In analyzing this issue, we first note that within the discussion of substantial
evidence, the parties diécuss a related question of whether there was a material variance
between the pleadings énd the proof at trial. We discuss these two topics separately
below.

i. lack of substantial evidence .

We begin our analysis with some basic law regarding the question of the existence
of an oral contract. In general, “[w]here the existence of a contract is at issue and the
evideﬂce is conflicting or admits of mbre than one inference, it is for the trier of fact to
determine whether the contract actually existed.” (Bustamante v. Intuit, Inc. (2006) 141
Cal.App.4th 199, 208.) In particuiar, “[w]hen the contract relied on is oral, its
interpretation in thé first instance is a question of fact to be determined by the jury.
[Citation.] The question, therefore, [is] one of evidence, and it [is] for the jury to
determine-from the facts and circumstances proved, including, of coufse, the
conversations between the parties, whether or not a contract was proven. [Citation.]”

(Treadwell v. Nickel (1924) 194 Cal. 243, 261-262.)
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" The conservators point out that “[i]f no meeting of the minds has occurred on the
“material terms of a contract, basic contract law provides that no contract formation has
occurred.” (Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 797
(Weddington).) “““The terms of a contract are reasonably certain if they provide a basis' ,

2

for determining the existence of a breach and for giving an appropriate remedy.

- [Citation.]” (/d. atp. 811.)

“If, by contrast, a supposed ‘contract’ does not provide a basis for determining
whet obligations the pérties have agreed to, and hence does not make possible a
determination of whether those agreed obligations have been breached, there is no
contract. [Citations.]” (Weddington, supra, 60 Cal. App.4th at p. 811.) In other words,
the conservators’ defense of uncertainty “has validity only when the uncertainty or
incompleteness of the contract prevents the court from knowing what to enforce.
[Citations.]” (Hennefer v. Butcher (1986) 182 Cal.App.3d 492, 500.) We must
determine whether Sam’s inconsistent testimony as to the start date, the right to
terminate, and calculation of his fees shows insufficient clarity of material terms to
eﬁforce the alleged contract as a matter of law.

We find that it does not. As set forth above, it is a factual question for the jury to
determine whether an oral contract was formed between Sam and Britney, and if so, to

interpret the material terms of that contract.® Sam presented evidence that he and Britney

? We note that the cases cited by the conservators in support of their argument that
the alleged oral contract lacked mutual assent to material terms involve contracts
evidenced in writing. (See Donovan v. RRL Corp. (2001) 26 Cal.4th 261 [involving
automobile advertisement in newspaper that contained typographical error]; Weddington,
supra, 60 Cal.App.4th 793 [involving a written settiement and subsequent order
enforcing the settlement]; Hennefer v. Butcher, supra, 182 Cal. App.3d 492 [involving a
written contract to sell land); Siegel v. Warner Bros. Entm’t, Inc. (2008) 542 F.Supp.2d
1098, 1137-1138 [analyzing a written exchange of letters between the parties and
concluding that the writings revealed that the parties had not finalized and assented to all
material terms of a settlement].) As set forth above, the existence of a contract is a
question of law for the court only when the evidence is not in conflict. (Bustamante v.
Intuit, supra, 141 Cal.App.4th at p. 208.) '
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entered an oral agreement in June 2007 in which Britney agreed to pay Sam 15 percent of
her income for the term of the contract. Under the relevant standards of review, we must
accept this evidence as true and disregard all conflicting evidence. (Nally, supra, 47
- Cal.3d at p. 291.) Giving this testimony the value to which it is entitled on review, we
| ﬁﬁd that it is sufficient to permit a jury to find in Sam’s favor. The conservators were
entifled to point out the discrepahcies in Sam’s testimony regafding the material terms of
the alleged contract, and to attempt to convince the jury that Sam’s testimony was |
untrue.1® However, ultimately the question of the existence of a contract, and the
question of the material terms of any such contract, were questions of fact for the jury to
decide. | |
ii. Material variance between pleading and proof

Within their substantial evidence argument, the éonservat()rs raise the i1ssue of
material var-ianc'e.v They argued to the trial court that “the alleged oral contract that [Sam]
attempted to describe in his trial testimony varied materially from the oral contract he
alleged in his pleadings and throughout the litigation.” Such material inconsistencies, the
conservators argued, show that there could not have been a meeting of the minds.

A material variance is grounds for nonsuit. (Brazil v Pacific American Petroleum
Co. (1930) 108 Cal.App. 737, 738.) “‘[T]he question whether a variance between
. pleading and proof in a given case is material must be determined from the circumstances
.. and that a variance is immaterial and may be disregarded where the case was as fully

and fairly tried upon the merits as though the variance had not existed.” [Citation.]”

10 The conservators devote many pages of their appellate brief to casting doubt on

Sam'’s trial.testimony. They argue that Sam presented no corroborating evidence of his
alleged contract with Britney. For example, he took no action to inform Britney’s
business manager that he had a contract; he did not take basic steps with her record label
to show that he was her manager; he failed to allege that he took action that a manager
would undertake; he brought no new business to Britney; and he did not assert his
contract when circumstances called for him to do so. This evidence is properly presented
to a jury for a factual determination regarding the existence of the alleged contract -- not
to an appellate court. We decline to make any judgment on the conflicting evidence
regarding the alleged contract until a jury or other fact finder has had the opportunity to
do so.
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(Gudelj v. Gudelj (1953) 41 Cal.2d 202, 212.) “In other words, ‘a variance to be fatal
must have misled or served to mislead the adverse party.” [Citation.]” (Ibid.)

Sam argues that a variance in the date of the contract is not material if it has not
prejudiced the defendant. - In support of this claim, he cites several cases. The first case,
State Medical Education Bd. v. Roberson (1970) 6 Cal.App.3d 493 (Robserson), was an
action brought by a lender against a student to whom the lender had loaned money for
completion of her medical studies. Summary judgment in favor of the lender was
granted, and affirmed on appeal. According to the contract terms, the first payment by
the student was due “on or before one year from the date the applicant completes his
intemship.” (Id. at p. 496.) In light of the student’s May 1966 declafation indicating that
she had not, to date, completed her internship, the lender’s first motion for summary
judgment was denied. (/d. at pp. 496-497). However, in November 1968 the lender filed
a second motion for summary judgment. The student admitted that she had compléted |
her internship in June 1966. (/d. at p. 498.) In arguing that the motion for summary
judgment was improperly granted, the student pointed out the variance between the
lendzr’s pleading -- which stated that the student had completed her internship in 1962 --
and the proof, which showed that she did not complete her internship until 1966. Under
the circumstances, the Court of Appeal concluded “such a variance did not constitute a
complete failure of proof of the general scope and rheaning of plaintiff’s claim; if, as'was
the case, defendant did in fact complete her intemshib, it became imméterial .. .-whether
that event took place in 1962 or 1966.” (Id. at p. 502.)

In Marsh Wall Products, Inc. v. Henry Marcus Bldg. Specialties (1958) 162
Cal.App.2d 371, one of the defendant’s arguments on appeai was that the trial court erred
in denying his motion to strike out all testimony on the plaintiff’s claim for open book
account. The defehdant argued that there was a material variance between the pleading
and the proof. Specifically, the pleading stated that the relevant t‘ransactio'ns occurréd
“on or about July 1, 1954,” while the evidence at trial “referred to transactions ex_tex_iding
from March 30 to May 25, 1954.” (Id. at p. 380.) The court pointed out that the

complaint did not allege a precise date, but instead claimed that “within four years
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immediately preceding the commencement of the action, to wit, on or about July 1, 1954, .

defendants became indebted to plaintiff upon an open book account for rherchandise for .

the reasonable value of $2,075.31.” (Ibid.) In addition, the defendants did not demand a

bill of particulars. (/bid.) Under the circumstances, the Court of Appeal held that the

trial court did not err in denying the defendant’s motion to strike the relevant testimony.
Finally, Sam cites Ogden v. United Bank & Trust Co. (1929) 206 Cal. 571, 574-

575 (Ogden). In Ogden, the contract was for the plaintiff to perform farming work on

* certain land. When the individuals did not pay the plaintiff for his work, he went to the

bank and spoke to an officer of the bank. The plaintiff insisted that “unless the bank

would pay for the work done and would be paymaster, he was through and would do no.

further work.” (/d. at p. 573.) The plaintiff was paid and an officer of the bank told him

to continue to work. On appeal the defendant agued that there was a material variance

between the agreement pleaded in the complaint and the agreement I;roved. Specifically,

while the contract alleged what was between the plaintiff and two individual defendants,

the proof established an obligation on the part of the-bank to pay the plaintiff. (/bid:)
Under these cirdumstances, the court held that “any variance did not mislead defendants
to their prejudice and hence cannot be held to be material.” (/d. at p. 575.)

The cases discussed are insgructive. Variances as to dates and specific terms of an-
alleged contract are not the type of Variaqces that will cause prejudipe to the opposing
party. “[A] variance between the allegations of a pleading and the proof will not be -
deemed material unless it has actually misled fhe adverse party to his prejudice in
maintainihg his action or defense on the merits.” (Martin v. Henderson (1954) 124
Cal.App.2d 602, 607.) For example, where ““the judgment'rcsts upon the determination
of issues which were neither foreshadowed by the pleadings nor understood by the parties
to be in dispute at the trial, and which determination is the result of one party’s failure to
produce evidence of whose need he has had no warning, we have a case where the |
departure from the pleadings may not be merely technical, but substantial, resulting in a

miscarriage of justice.”” (/bid.)
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" The contradictions in Sam’s testimony regarding the time frame of the alleged
contract, and the terms of the alleged contract, do not fundamentally undermine his claim
for breach of contract. The elements of a breach of contract claim are: (1) the contract;

(2) plaintiff’s performance or excuse for nonperformance; (3) defendant’s breach; and (4)

‘the resulting damages to plaintiff. (Hamilton v. Greenwich Investors XXVI, LLC (2011)

195 Cal.App.4th 1602, 1614.) Sam never admitted that there was no contract -- on the
contrary, he-consistently maintained that there was a cdntract between him and 'Britney.
No. miscarriage of justice results from pénnitting a jury to hear and resolve conflicts in
evidence about thie dates or terms of any such contract. Many cases that go to trial |
involve similar conflicts in evidence. |

We reject the conservators’ argument that Sam’s conflicting testimdny could not

creare the existence of a triable fact under D’Amico v. Board of Medical Examiners

(1974) 11 Cal.3d 1 (D ’Amico) and its progeny. The D ’Amico court explained that when -

discovery has produced an admission or concession on the part of a party opposing
summary judgment which demonstrates that there is no factual issue to be tried, such
admission should be given deference when it comes to determining whether a triable
issue of fE!ICt exists between the parties. (/d. at pp. 21-22.) The D’Amico rule ““operates

to prevent a party from playing “fast and loose” with the courts by creating “sham” issues

- of fact. . . . (Jogani v. Jogani (2006) 141 Cal.App.4th 158, 177.) For example, in

Mikialian v. City of Los Angeles (1978) 79 Cal.App.3d 150, a truck driver admitted in
depasition that his decision to move his tow truck to a certain area Was his own decision.
(Id. at p. 154.) However, ét trial, the driver testified three times that officers had directed
him where to move the tow truck. (ld. at p 160.) The Couﬂ of Appeal determined that
the driver’s admissions “negat[ed] the claimed duty of the police officers,” and that
“[t]estimony of [the] plaintiff simply contradicting these admissions did not constitute
substantial evfde_:nce creating‘an issue of fact.” (Id. at p. 158.) Because the admissions
prevented the plaintiff from showing the existence of a duty, the trial court properly

granted the defendants’ motion for nonsuit. (See also Leasman v. Beech Aircraft Corp.

(1975) 48 Cal.App.3d 376, 381, 383 [affirming summary judgment where plaintiff
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admitted in deposition and interrogatory responses that she had hot suffered physical
injury but filed a counter-declaration in opposition to the motié)n contradicting those
admissions].) As Mikialian makes clear, the D ’Arﬁz‘co rule applies when a party has made
admissions undermining a fundamental element of his or her case, such as the existence
of a duty, - _ .

In the matter before us, Sam consistently alleged that he had an oral contraét for
management services with Britney, that he performed under that contract, that she
breached the contract and that he was damaged by the breach. Under the circumstances,
nonsuit was improper. Questions regarding the existence of the oral contract, the time
frame of any such contract, and the terms of the alleged contract, should have been
determined by a jury tasked with weighing the conflicting evidence on these factual
questions. -

2. Undue influence _

The conservators advanced a second theory for their motion for nonsuit. They
argued that even if Sam met his evidentiary burden of showing substantial evidence of a
meeting of the minds, he did not meet his burden of overcoming the conservators’
defense of undue influence. | .

A presumption of undue influence arises when there is a concurrence of the

~ following elements: (1) the existence of a confidential or fiduciary relationship between

the individuals involved; (2) active participation by the person alleged to have exerted
undue influence in preparation of the will or document; é.nd (3) an undue benefit to such
person ﬁnder the document so procured. (Estate of Gelonese (1974) 36 Cal. App.3d 854,
86v1-862..)' “All three of these factors must be present in ordér to have the benefit of the
presumption A(Id. at p. 862.) '

“The presumption of undue influence, when established, is a rebuttable
presumption. [Citaﬁons.]” (Estate of Gelonese, supra, 36 Cal. App.3d at p. 862.) This
burden requires proof by a preponderance of the evidencé that the agreement was not

induced by the alleged perpetrator’s undue.ihﬂ.uence. (Ibid.)
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“The question whether the evidence adduced by a party who has the burden of
proof carries the required weight is for the trier of fact and not the court of review.
[Citations.]” (Estate of Gelonese, supra, 36 Cal.App.3d at p. 863.) Once again, the
conservators present pages of evidence for this court to review in support of their
argument that ﬁndue influence was established. This cbun is not the trier of fact. The
conservators’ extensive factual arguments highlight that the question of undue influence
should have been left to the jury. We cannot accept the cbnservators’ version of the facts
as true and affirm the nonsuit on that ground.

While there was evidence in the récord supporting imposition of the presumption
of undue influence, no such finding was made. Given the state of the evidence, we
cannot determine as a matter of law that the presumption is properly applied in this case.
While Sam admitted to a confidential relationship with Britney, more is required to show

entitlement to the presumption of undue influence. The conservators were required to

‘proize that Sam actively participated in soliciting Britney’s offer to be her manager.

Under Sam’s version of the facts, he did no such thing. In addition, the conservators
were'required to prove that Sam unduly benefitted from the contract. The facts are
certainly in conflict on this point. According to Sam, he is owed the standard percentage
for management services that he performed during the time in question.

“Nonsuit should be denied when the evidence is substantially conflicting and

~ contrary inferences can be drawn. [Citation.]” (Meadows v. Emett & Chandler (1948)
86 Cal.App.2d 1, 10.) Nonsuit on the issue of breach of contract was not properly

granted on the issue of undue influence. The matter must be reversed for a determination

. by the trier of fact as to (1) whether facts existed to support a presumption of undue

influence; and, if so (2) whether Sam rebutted that presumption.
D. James’s motion for nonsuit on Sam’s battery and punitive damages claims
At trial, Sam testified that James bérged into Britney’s house and lunged at Sam
with his fists balled. James chased Sam around the kitchen island, spitting and shouting,
and yelling at Sam, accusing Sam of huﬁing his daughter and threatening that Sam better |

leave or “he was going to beat the hell out of me.” After five or ten minutes, James was,
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. removed from the premises by security. Late the next morning, James got into the house

again. He started yelling at Sam, accused Sam of abusiﬁg his ex-wife, Lynne, punched
Sam in the solar plexus and threatened to kill him. Sam testified that the punch “hurt.” |
He ran to the game room and loéked himself in. Sam did not seek medical assistance for
his injury, because he felt he Was going to be ﬁne. There was no visible mark left on him .
from the incident. |

In his motion for noﬁsuit, James argued that Sam féiled to present a prima facie
case of battery. First, James argued that his intent was to protect his daughter, not harm
Sam. In addition, James argued that Sam’s testimony established that he did not suffer
compensable harm. James cited Hansen v. Bledsoe (1955) 130 lCal.App.Zd 70, as support
for his position that Sam’s testimony that the punch “hurt” was insufficient as a matter of
law to support a prima facie case of battery. 11

On appeal, James has abandoned his argument that there was insufficient evidence

of intent to harm. Instead, he focuses on his argument that Sam did not present sufficient

- evidence of damages. James cites Fluharty v. Fluharty (1997) 59 Cal.App.4th 484, 497,

- which sets forth the elements of a battery claim: “‘“l. Defendant intentionally did an act.

which resulted in a harmful or offensive contact with the plaintiff’s person; [{] 2. Plaintiff

did not consent to the contact; [and] [1] 3. The harmful or offensive contact caused

injury, dafnage, loss or harm to the plaintiff.”” [Citation.]” -

James cites Chaparkas v. Webb (1960) 178 Ca‘l.App.Zd 257,259 (Chaparkas) for
the proposition that damages must be proved with reasonable certainty. Chaparkas was
aﬁ appeal after a jury trial on an action for negligence following an automobile accident.

The jury found in favor of plaintiff Peter Chaparkas, but awarded him no damages.12 On

1 Hansen v. Bledsoe was an appeal from a final judgment following a court trial.

The appellant’s contention was that the evidence at trial did not support the sum awarded
for general damages. (130 Cal.App.2d at p. 74.) The matter was remanded for a retrial
on all issues. (/bid.) The case does not suggest that Sam’s testimony at trial was
insufficient to set forth a prima facie case of battery. '

2 The jury awarded his wife, Josephine Chaparkas, $4,500 in damages.
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appeal, Peter Chaparkas contended that the evidence required a finding of damages in his
favor. (Ibid.) The appellate court disagreed. After reciting the vague and conflicting
evidence that was presented at trial, the court explained, “[fJrom-the foregoing evidence it
is readily apparent that appellant Peter has failed to maintain his burden of proving his

injuries or damages with reasonable certainty or, that if he sustained any damages, they

were proximatély caused by any negligent act of defendants.” (/d. at p. 262.) The

Chaparkas court’s determination that the jury was free to refrain from aWarding damages
does not suggest that a nonsuit is appropriate in the matter before us.

Cottle v. Superior Court (1992) 3 Cal. App.4th 1367, 1384-1387 is also
distinguishable. The plaintiffs were owners and renters of certain residential property
who brought a toxic tort action against various defendants for personal injuries and

property damage as a result of the development of the property on a hazardous waste site.

-(Id. at p. 1371.) Under these circumstances, the Court of Appeal agreed with the trial

court’s decision that certain plaintiffs had to establish physical injury under a standard of
reasonable medical probability based on expert testimony. However, the issue in Cottle
was causatioﬁ, not damages. The court stated: “In order to recover damages for physical
injury, petitioners would need to introduce evidénce that to a degree of reasonable
medical probability, their injuries had been caused by exposure to chemicals.” (Id. at p.
1385.) Here, in contrast to Cottle, expert testimony stating that the punch to the solar
plexus caused the alleged pain that immediately ensued is unnecessary.

Miller v. San Diego Gas & Electric Co. (1963‘) 212 Cal. App.2d 555 (Miller)
likewise does not support James’s position that Sam did not make out a prima facie case
of battery. The case involved alleged injuries ariéing from an electric shock which
occurred due to the defendant’s negligenée. The plaintiff testiﬁed as to éxtensive injuries
and provided evidence that her total medical bills amounted to $1;133.18. (Id. at p. 557.)
The jury returned a verdict in her favor, and awarded her damages of exactly $1,133.18.
The plaintiff’s main contention on appeal was that the jury’s verdict was inadequate.
(Ibid.) The court disagreed, noting thaf “there was a éubstantial conflict as to whether

plaintiff received any substantial injury.” (Id. at p. 560.) Thus, it was “entirely probable
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that the jury felt that although plaintiff was entitled to no more than nominal damages, the
kindest disposition of the case was to award her an amount at least equivalent to her
medical bills.” (/bid.) Again, the case does not involve nonsuit, but affirms a jury’s right
to decide the appropriate amount of damages.

Barouh v. Haberman (1994) 26 Cal. App.4th 40, was also an appeal from a jury
trial. There, the jury found by a nine-to-three majority that the defendant did not commit

battery. (Id. at p. 42). There was substantial conflict in the evidence as to whether the

27

touching that occurred was a hard blow or a “‘love tap’” between friends. (/d. at pp. 43-
44). While the Court of Appeal found that substantial evidence supported the jury’s
verdict, it reversed the matter due to a jﬁry instruction which defined a battery as “‘any
intentional, unlawful and harmful contact by one person with the person of another.’”
(/d. atp. 44, fn. 1.) The court held that the term ““unlawful’” was misieadingr and
resuited in a miscarriage of justice. (/d. at pp. 45-46.)

Finally, McChristian v. Popkin (1946) 75 Cal. App.2d 249 was an appeal from a
jury trial which resulted in a verdict in favor of the plaintiff for $10,000. In addressing
the defendants’ contention that the verdict was not supported by the evidence, the Court
of Appeal stated: “‘It is the province of the jury and then of the trial court upon motion
for new trial, to determine and fix the amount of damages awarded a litigant.”” (Id. at p.
263.) - |
: All of the above cases discussed by the parties suggest that a determination as to
whether the plaintiff is entitled to damages lies with the jury. None suggest that Sam’s -
testimony that James’s alleged punch “hurt” was insufficient to permit a jury to
determine whether Sam was entitled to damages.

In Fairfield v. American Photography Equipmerit Co. (1955) 138 Cal.App.2-d 82, a
judgment of nonsuit was granted on the pIaintiff’s action for unauthorized use of his
name on the ground that there was no proof of damages. The appellate court reversed,
stating: “[1]t is error to grant a motion for judgment of nonsuit if the plaintiff is entitled to

any relief.” (/d. atp. 85.) The court explained, “In a case of this character there can be

o direct evidence of the amount of damages sustained, nor the amount of money which
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will compensate for the injury. The measure of damages therefore is for the trier of fact,
and in assessing such damages he is accdrded a wide and elastic discretion. [Citation.]”
(Id. at p. 88.) Here, as in Fairfield, there is no direcf evidéﬁce of the amount of damages
sustained or the amount of money that would compensate Sam for his alleged injury.

Under the circumstances, nonsuit is improper. Instead, it is up to the jury to determine

the correct measure of damages.

~ Similarly, in Scofield v. Critical Air Medicine, Inc. (1996) 45 Cal. App.4th 990

(Scofield), the Court of Appeal discussed é cause of action for false imprisonment where

" there was no evidence of physical harm to the two children who were victims of the false

imprisonment. In concluding -that physical harm was not a necessary element of the tort,

the Court of Appeal discussed the right of a plaintiff to bring the case to a jury whére the
defendant has incurred a technical liability, even where no damages are shown. (/d. at A
pp- 1007-1008.) The court deséribed false imprisonment as'a “dignitary tort,”” designed
for fecox)ery when an individual knows of the dignitary tort or is harmed by it. The court
stated, “In view of the nature of the interest protected, it is appropriéte a cause of action

may be brought even where the damage is purely nominal.” (/d. at p. 1008.) The court

“cited Civil Code section 3360, which provides: “When a breach of duty has caused no

apprzciable detriment to th¢ party affected, he may yet recover nominal damages.” The
court pointed out that the advantages of an award of nominal damages -- other than
psychological -- are: (1) the plaintiff is entitled to costs; and (2) the plaintiff may be
entitled to punitive damages. (/d. at pp. 1007-1_008.) Nominal damages are also
available for battery. (Keister v. O Neil (1943) 59 Cal.App.2d 428, 435.) Here, as in

Scofield, a technical battery provides the foundation for an award of nominal damages. !3

13" In supplemental briefing, James has cited Maher v. Wilson (1903) 139 Cal. 514.

Like Scofield, Maher was an action for false imprisonment.  The plaintiff had been
wror.gfully arrested and detained for an hour and a quarter. He had no employment at the
time and therefore did not lose wages or time by his absence. The jury awarded him
$1,000 on his claim for false imprisonment, and the defendants brought a motion for new
trial, which was denied upon the plaintiff’s agreement to take only half of the jury’s
award. The Supreme Court concluded that the motion should have been granted because
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James admits that Sam might have been entitled to nominal damages if his case

‘went to the jury. He argues that an erroneous failure to award nominal damages is not

grounds for reversing this judgment. However, the cases James cites are distinguishable.
Two are appeals taken after a jury chose not to award damagés. (Chaparkas, supra, 178
Cal.App.2d at p. 259; Keister v. O Neil, supra, 59 Cal. App.2d at p. 435.) The thirdisa’
case where a default was entered and the trial court declined to award damages. (Liljefelt
v. Blum (1917) 33 Cal.App. 721.) In none of these cases was the issue of damages taken
from the jury. Instead, the fact ﬁndérs chose not to award damagés. The cases do not
address the question of whether a nonsuit is properly granted on a causé of action for
battery where the only evidence of damages is pain. Here, the fact finder was not given
the opportunity to evaluate the evidence and decide whether any amount of damages- was
appropriate. Under the circumstances, reversal is warranted for a factual determination of
whether damages should be awarded in this case.

Similarly, and contrary to James’s arguments, it is for the jury to determine

whether punitive damages are warranted based on the evidence. We reject James’s

~ argument that no reasonable jury could find it highly probable that James was intent on

hurting Sam. (Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 928 [in determinihg
award of punitive damages, jury must consider nature of defendant’s acts; émount of
compensatory damages awarded; and wealth of the particular defendant].)
II. Motion for summary adjudication

James filed a motion for summary adjudication of Sam’s intentional infliction of
emotional distress (IIED) claim against him as well as adjudication of the emotional
distress damages component of Sam’s battery claim against him. James argued that an

individual cannot recover damages for emotional distress unless it is so “severe or

there was no evidence that the plaintiff sustained any actual damage from his brief false
imprisonment. However, the high court noted that the defendants had “incurred a
technical liability, entitling the plaintiff to nominal damages.” (Maher, supra, at p. 520.)
The case does not convince us that it is appropriate to remove from the jury the question
of damages in situations where, as here, a plaintiff has testified to physical pain resulting
from an alleged battery. ’
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extreme” that ““““no reasonable [person] in civilized society should be expected to
endure it.’”’. [Citation;]” (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-1051 (Hughes).)
James argued that even accepting Sam’s allegations of emotional distress as true, they fall
far short of what the Supreme Court required in Hughes. In addition? James pointed out,
in the prior proceedings involving Lynne’s anti-SLAPP motion, Sam attested that his
distress was due to the negative publicity he received from Lynne’s court declaration and
book. James claimed that even if Sam did suffer severe or extreme emotional distress, he
should be estopped from doing so beéause he stated in~a prior declaration that his
emotional distress arose from Lynne’s actions, not James’s actions, and he obtained a
favorable ruling from the-court based on that declaration. -

The trial court granted the motion for summary adjudication on Sam’s fourth
cause of action for intentional infliction of emotional distress. The court also granted
summary adjudication as to Sam’s “allegatio_n and claim for damages for emotional
distress resulting from the battery of January 29, 2008.”

_ The trial court found that Sam did not set forth sufficient evidence of damages to
supgort his clairﬁ for IIED. Sam’s statement that he suffered “‘terror . . . agbraphobia,
and an enduring fear of being hunted and killed by James Parnell’” was insufficient
because this “materially arid substantially contradicts his previous deposition testimony,
in which he clear}y testiﬁed that his emotional distress was limited to anxiefy, insomnia,
and fear from the threats'made.by members of the public as a resﬁlt of publicity about
Febmary '1., 2008, TRO application and/or Lynne Spears’s book.” The court stated that
Sam is bound by this testimony, and may not raise a triable issue by contradicting it now.
In addition, Sam obtained judicial relief when the court acted in reliance on that
declaration, thérefore Sam was judicially estopped from claiming that he suffered
extreme emotional distress prior to the publication of Lynne"s book in September 2008.

As to the emotional distress cofnponent of the battery claim, the court found that

judicial estoppel applied due to the prior conflicting testimony.
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A. Standard of review

The standard of review for an order granting or denying a motion for summary

judgment or adjudication is de novo. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th

826, 860 (Aguilar).) The trial court’s stated reasons for granting summary relief are not
binding on the reviewing coun; which reviews the trial court’s ruling, not its rationale. |
(Kids’ Universe v. In2Labs (2002) 95 Cal.App.4th 870, 878.)

A party moving for summary adjudication “bears the burden of persuasion that
there is no triable issue of inaterial fact and that he is entitled to judgment as a matter of
law.” (Aguilar, supra, 25 Cal.4th at p. 850, fn. omitted.) “There is a triable issue of
material fact if, and only if, the evidence would allow a reasonable trier of fact to find the
underlying fact in favor of the party opposing the motion in accordance with the
applicable standard of proof.” (Ibid., fn. omitted.) “A defendant bears the burden of
persuasion that ‘one or more elements of” the ‘.cause of action’ in question ‘cannot be
estabhshed or that ‘there is a complete defense’ thereto. [Citation.]” (Ibid. )

Generally, “the parcy moving for summary judgment bears an initial burden of

" production to-make a prima facie showing of the nonexistence of any triable issue of

material fact; if he carries his burden of production, he causes a shift, and the opposing
party is then subjected to a burden of production of his own to make a prima facie
shov;'ing of the existence of a triable issue of material fact. . . . A prima facie showing is
one that is sufﬁcient to support the position of the party in question. [Citation.]”
(Aguilar, supra, 25 Cal.4th at pp. 850-851, fn.-omitted.)

B. IIED |

1. James s burden nonexnstence of triable issue of material fact

In support of his motion, James filed a separate statement of undisputed facts. In

it, he included the followmg facts: “As a result of the media reports regarding the TRO

and declaration filed in support of the application, [Sam] began receiving insults and

threats from Britney’s fans.” “Plaintiff was not harassed in public until after reports of

the contents of Lynne Spears’s judicial declaration (in support of the application for the

TRO) were published or otherwise made public.”
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James admitted that Sam testified in his deposition that his “distress injuries are .
insomnia, anxiety, and fear of being in public.” However, citing Sam’s deposition, he
also included as an undisputed fact: “Plaintiff attributes his fear of being in public to
publication in the press and on the internet of thé statements made aboﬁt him in the
February 2008 judicial (TRO) proceediﬂgs.” |

James referred to Sam’s declarétion filed in opposition to Lynne’s anti-SLAPP
motion. James provided the following undisputed fact: “Plaintiff stated under~pena]ty of
perjury that in the months following the issuance of the February 2008 TRO against him,

| he lived a ‘normal, quiet and private life, far away from the press and media . . . and free
from public scrutiny, hétred, contempt, ridicule and obloqﬁy.” In addition, “[i]n his July
2009 Déclarathn, [Sém] told the Court that the public threats and his difficulty sleeping
did not start untii after Lynne Spears published hér book in September 2008.” Sam
obtained a favorable ruling on ‘the anti-SLAPP motion based, in part, on his declaration.

James’s motion sought to do twb things: first, to show that Sam’s élaims of
distress were insufficiently severe to bwithstand summai'y judgment; and second, to
undermine the causation element of Sam’s alleged emotional distress and show that Sam
had already admitted that such emotional distress was a result of a different 'event: the
publiclation of Lynne’s allegations against him.

2. Sam’s burden: triable issue of material fact hs to emotional distress

In opposition to James’s motion, Sam filed his own separate statement. He
stipulated to some of the undisputed facts listed in James’s separate statement, but
changed the wording in his admissions. For example, instead of admitting that he “was
not harassed in public'until after” Lynne’s declaration in support of the TRO was made
putlic, he stated: “The entire [T]RO application was leaked . . . . Thereafter, Plaintiff
was harassed in public . ...”

Sam disputed the alleged fact that, in his 2009 declarqtion, he “told the Court that

the public threats and his difficulty sleeping did not start until after Lynne Spears B
bublished her book in September 2008.” Instead, he stated that his first bout of insomnia

came after James’s January 2008 threats and assault. However, his.“difficulty sleeping
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was aggravated by the wave of haraésmeht and death threats following the leak of the
[T]RO application to the pfess.” The harassment and threats died down until publication
of Lynne’s book and her book tour, at which time the threats and harassment spiked.
Sam also disputed James’s statement that Sam “attributes his fear of being in
public to publication in the press and on the internet of the statements made about him in
the February 2008 judicial (TRO) proceedings'.”k Sam stated that his agoraphobia started

with the threats and assaults from James. It was then aggravated by the public

“harassment and death threats he received after publication of Lynne’s allegations against

him.
In his July 2009 declaration, Sarﬁ’ s precise words were as follows:

“As a result of the Book, and the public scorn I have been subjected
to as a result thereof, I am constantly in fear for my life and safety and the
life and safety of my friends and family. I have been subjected to cruel and
unusual criticism, name calling and racial slurs. As a result of the
foregoing, I am also unable to get a good night’s sleep and have been
forced to seek counseling to help me cope with these issues.”

However, Sam also testified in his November 9, 2011 deposition that he suffered
from a fear of going out in public after he was threatened by James on January 28, 2008,
the day before the alleged battery. When asked, “What else is it that ybu attribute to your
fear of going out in public?” Sam replied, “Everything starting from the menacing texts
that your client sent me” to “the battery on'the 29th.”

3. Analysis

To state a cause of action for IIED, a plaintiff must show: (1) outrageous conduct
by the defendant; (2) the defendant’s intent to cause or reckless disregard of the
probébility Qf causing emotional distress; (3) the plaintiff’s suffering severe or extreme
emotional distress; and (4) actual and proximate causation of the emotional distress by
the defendant’s outrageous conduct. (Johnson v. Ralphs Grocery Co. (2012) 204
Cal.App.4th 1097, 1108.)

There are two distinct issues before us. The first concerns the third element of a

claim for IIED: whether Sam sufféred severe or extreme emotional distress sufficient to
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survive summary judgment on this cause of action. The second concerns the fourth
element: whether Sam is judicially estopped from claiming that his emotional distress
began after the incident with James in late January 2008, due to his prior sworn statement
that his emotional distress was caused by the subsequent publication of Lynne’s
statements in the TRO proceeding and in her book. |
* In granting James’s motion for summary adjudication, the trial court held that Sam
s “judicially estopped from claiming that he suffered severe or extreme emotional |
distress prior to the publication of Lynne Spears’s book in September‘2008.” Thus, the
- trial court was focused on the fourth element of the cause of action for IIED: causation.
The trial court’s stated reasons for granting summary relief are not binding on the
reviewing court, which reviews the trial court’s ruling, not its rationale. (Kids’ Universe
v..In2Labs, supra, 95 Cal.App.4th at p. 878.)

As set forth below, we find that the evidence before the court at the summary
judgment stage did not meet the standard set forth by the Supreme Court requiring
““emotional distress of such substantial quality or enduring quality that no reasonable

[person] in civilized society should be expected to endure it.””” [Citation.]” ‘(Hughés,
supra, 46 Cal.4th at p. 1051.) Because we find that Sam’s evidence of emotional distress
wes insufficient to create a triable issue of fact as to this element of his IIED claim, we
need not reach the issue of causation. | |

The Supreme Court has set a high bar for emotional Idistress damages. In Hughes,
the high court discussed a claim of IIED brought by the guardian of a beneficiary of a
trust against the trustee of the trust. The guardian alleged that the trustee made sexual
comments and sexual advances towards her, and that this behavior caused emotional
distress. (Hughes, supra, 46 Cal.4th at pp. 1040-1041.) The trial court granted summary
judgment on the plaintiff’s IIED cause of action, and the Supreme Court agreed that
summary judgment was properly granted on this issue. The Supreme Couit held that the
trustee’s conduct fell far short of conduct that is sO outrageous that it exceeds the bounds
of what is normally tolerated in a civilized society. In addition, the plaintiff failed to

provide evidence that she suffered extreme emotional distress.
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The high court explained that in order to avoid summary judgment on a claim of
IIED, the plaintiff must provide ev1dence of ““““emotional distress of such substant1a1
quality or enduring quality that no reasonable [person] in civilized society should be

expected to endure it.””” [Citation.]” (Hughes, supra, 46 Cal.4th at p. 1051.) “Liability

for intentional infliction of emotional distress ‘“does not extend to mere insults, -

indignities, threats, annoyances, pefty oppressions, or other trivialities.” [Citation.]’

[Citations.]” (Ibid.) The court concluded that the plaintiff’s assertions that she “suffered

“discomfort, worry, anxiety, upset stomach, concern, and agitation as a result of

defendant’s comments” did not constitute emotional distress of sufficient substantial or
enduring quality to survive summary judgment. (/bid.) |

In Wong v. Jing (2010) 189 Cal.App.4th 1354 (Wong), the Court of Appeal

' vaddressed a case involving allegedly false assertions posted on Yelp that criticized the

dental ‘services provided by the plaintiff dentist to the defendant’s young son. (Id. at p.

1359.) The plaintiff asserted causes of action for libel and negligent and intentional

- infliction. of emotional distress. (/d. at p. 1360.) In response, the defendants filed an anti-

SLAPP motion. In discussing whether plaintiff had established a probability of
prevailing on her IIED claim, the court discussed the requirement of severe emotional
suffering. It explained: - |

“Wong alleged in her complaint that the posting caused her to suffer
‘severe emotional damage.” However, in her declaration, she stated only
that the review ‘was very emotionally upsetting to me, and has caused me
to lose sleep, have stomach upset and generalized anxiety.’

“This minimal showing does not reflect emotional distress that was
any more severe, lasting, or enduring than that shown in connection with
the summary judgment motion in Hughes, and we reach the same
conclusion reached by our Supreme Court. Wong’s alleged emotional
reaction to being professionally criticized in a Yelp review, however

. unjustified or defamatory that criticism might have been, does not
constitute the sort of severe emotional distress of such lasting and endurmg
quality that no reasonable person should be expected to endure.

[Cxtatlon ]”

(Wong, supra, 189 Cal.App.4th at p. 1377.)
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Under thé case law discussed above, in order to survae summary judgment, Sam
had to provide evidence of distress more severe than anxiety, loss of sleep, and general
agitation. He did not. In his deposition, Sam testified that his emotional distress was
limi_ted to “.insomnia, anxiety, [and] fear of going out in public.”14 In addition, as James
points out, Sam swore under penalty of perjury that he lived a “normal” life until the
publication of Lynne’s book in September 2008. Emotional distress is only actionable if
it presents symptoms which interfere significantly with a “normal” life. Having testified
that his life was normal in the months following the alleged battery and up until the
publication of Lynne’s book, Sam cannot now create a triable issue of fact by
cohtradicting himself.. (Thompson v. Williams (1989) 211 Cal. App.3d 566, 574, citing
D’Amico, supra, 11 Cal.3d 1 [“The assertion of facts contrary to prior testimony does not -
constitute ““substantial evidence of the existence of a triable issue of fact™”].) |

We conclude that the evidence of Sém’s alleged emotional reaction to the battery
does not show severe or extreme emotional distress of such lasting and enduring quality
that no reasonable person should be expécted to endure it. (Wong, supra, 189
Cal.App.4th at p. 1377.) Sam failed to state a cause of action for IIED, and summary
adjudication was properly granted on this cause of action.

C. Emotional distress component of battery claim

In addition to granting summary adjudication of Sam’s IIED claim, the trial court

‘granted summary adjudication of the emotional distress damages component of Sam’s .

battery claim. On appeal, Sam argues that this portion of James’s motion for summary

adjudication was procedurally defective. Sam recognizes that former Code of Civil

14 Specifically, Sam testified that these were the only symptoms of emotional distress

that he could recall at that time. However, if there were any additional symptoms of
Sam’s alleged emotional distress which were sufficiently severe and enduring to
withstand summary judgment, Sam should have testified to those symptoms at the time of
his deposition. It logically follows that any symptom of emotional distress of substantial
and enduring quality is one that is not easily forgotten.
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Procedure section 437¢, subdivision (s) (section 437¢c),!5 permits summary adjudication |
ofa legal issue or claim for damages that does not completely dispose of a cause of
action. (Former § 437c, subd. (s)(1).) However, Sam argues, use of former section 437c,
subdivision (s) requires adherence to certain spemﬁed procedures none of which
happened here. (Former § 437c, subd. (s)(1)-(6).)

James argues that, having failed to raise this issue in the trial court, Sam has
forfeited his right to make this argument on appeal. We agree.

Sam admits that an appellate court will ordinarily not consider procedural defects
unless the objecting perty first presented the iesue to the trial court. (Doers v. Golden .
Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 184, fn. 1 [“‘An appellate court will not
ordinarily consider procedural defects . . . where an lobj. ection could have been but was
not presented to the lower court i)y some appropriate method . . the explanation is
Sirllply that it is unfair to the trial judge and to the adverse party to take advantage of an
error on appeal when it could easily have been corrected at the trial”].)

However Sam argues that the purpose of the forfelture rule is not 1mphcated here.

He states, without explanation, that the procedural i issue in question was not timely

correctable. Sam cites no case law indicating that the general rule of forfeiture should not

be applied under the circumstances of this case. We therefore find that Sam has forfelted

this issue, and the summary adjudication of the emotional distress component of damages

for Sam’s battery claim is affirmed.

III. Evidentiary rulings
Sam has raised several evidentiary issues in this appeal: (1) the trial court’s
decision to defer to the probate court order barring the conservators from permitting

Britney to testify in this case; (2) the trial court’s decision to bar discovery of Britney’s

15 (See Stats. 2011, ch. 419, § 4, operative Jan. 1, 2015.)
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drug tests and exclude them at trial; 16 and (3) the trial court’s decision to exclude exhibit
11,a threatenin'g‘text message from James to Sam.
We have determined that Sam’s causes of action for breach of contract and battery

mus: be reversed and remanded for a new trial. In order to provide assistance to the court

. on remand, we deem it appropriate to address two of these remaining evidentiary issues.

We will address the trial court’s decision to defer to the probate court’s order precluding
Bﬁtney’s testimony because it is relevant to the breach of contract claim. We will also
address the trial court’s decision to exclude exhibit 11, as it is relevant to Sam’s baftery
claim.

A. Exclusion of Brithey ’s testimony _

Sam filed a motion to compel Britney’s appearance at trial. The conservators filed
objections and é motion to quash based on the orders instructing consérvafors dated April
27,2011, and September 24, 2012, ﬁled in the Matter of the Conservatorship of the
Person and Estate of Britney Jean Spears, Los Angeles Superior Court case No.
BP108870. The trial court deferred ruling on the motion until Britney Was called as a

witness at trial. On October 30, 2012, Sam called Britney as his final witness. After

~ Sam’s counsel stated that he had not attempted to have the 2012 probate court order

vacated or modified, the trial court ruled that Britney could not be called as a witness
based upon that order, | _

On appeal, Sam argues that every person is presumed competent to testify. While
there are statutory exceptions to this rule, Sam argues, the conséryators never made any
showing that Britney was not competent to testify. Sam argues that the trial court’s
decision to defer to the probate court order thus denied Sam his federal due process right

to call a material witness in this proceeding.

16 We decline to address Sam’s contention that the trial court should have permitted

him to present-evidence of the results of certain drug tests administered to Britney.
Lynne had accused Sam of drugging Britney, and Sam sought to refute that claim by
introducing the drug test results. Because we affirm the motion for nonsuit as to Sam’s
libel claim, we need not address this evidentiary issue.

\
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We conclude that the trial court erred in deferring to the probate court order
without making its own findings regarding Britney’s ability to testify.1” As discussed
below, none of the authority cited by the conservators supports the proposition that one
department of the superior court has the power to prevent a witness from testifying in
another unrelated matter. - |

| ‘Both parties cite People v. Riva (2003) 112 Cal.App.4th 981 (Riva), each side
claiming that the case supports its respective position. We find that the case supports the‘
proposition that, in a separate proceeding, orders of another court of equal authority are
not binding. In Riva, the Second Appellate District addressed the question of whether,

follcwing a mistrial, a new judge assigned to the case may overrule the previous judge’s

- pretrial ruling on the defendants’ motion to suppress statements made to the police. The

Riva court concluded that it could. While acknowledging the fule that one trial judge -
cannot reconsider and overrule an order of another trial judge in the same proceeding, the
Riva court noted that the Supreme Court has held that “reversal of a;judgment on appeal
and remand for a new trial ‘permits [the] renewal and reconsideration of pretrial motions
and objections to the admission of evidence.”” (Id. at p. 991-992, fn. omitted.) The court
concluded that “pretrial rulings on the admissibility of evidence, like rulings on

pleadings, should be reviewable by another judge folloWing a mistrial.” (Id. at p. 992.)

“If a judge is not bound by rulings of previous jﬁdges, following mistrial in the same case,

it logically follows that judges are not bound by rulings of judges in unrelated matters.

The conservators string cite law suggesting that courts must respect the orders of

‘other courts that have first assumed jurisdiction of a matter. However, a close look at

17 The trial court’s evaluation of the issue should begin with the Evidence Code.

Evidznce Code section 351 states that all relevant evidence is admissible unless it can be
excluded under a specific statute or Constitutional provision. (See also People v. Heard
(2003) 31 Cal.4th 946, 972-973 [“Only relevant evidence is admissible . . . , and all

_ relevant evidence is admissible unless excluded under the federal-or California

Constitution or by statute,” italics added].) A court order is therefore insufficient to
render the evidence inadmissible. ' '
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those cases reveals that they are distinguishable because they all involve judges
considering prior rulings in the samé matter. | ,

Williams v. Superior Court (1939) 14 Cal.2d 656, involved a court reporter. The
petitioner took an-appeal from an adverse jhdgment and came to an agreement with the
court reporter to provide the record for her case to the Court of Appeal. When the
réporter did'not do so, the petitioner brought the matter to the attention of the presiding
judge of the superior court. The presiding judge, after investigating the matter, directed
that the issue be handléd by the judge of the order to show cause department (department
34). (I1d. at p. 660.) After he was admonished for contempt for failure to comply with an
order issued by department 34, the court reporter filed an ex parte motion in department
12, seeking an order to extend the time to file the transcript under different contractual
terms. Department 12 issued an order declaring the order of department 34 void, among
other things. (Ibié’.) Under thes_e circumstances, the Williams court declared “where a
proceeding has been duly assigned for hearing and determination to one department of
the superior court by the presiding judge of said court in conformity with the rules
thereof, and the proceeding so assigned has not been finally disposed of therein or legally
removed therefrom, it is beyohd the jufisdictional authority of another department of the
‘same court to interfere with the exercise of the power of the department to which the
proceeding has been 50 assigned. [Citation.]” (/d. at p. 662.) The case does hbt suggest
that the trial court in this matter was bound by an order issued in the guardianship ‘
proceeding. Instead, the trial court in this matter had jurisdiction over all aspects of the
matter before it, and the probate court had no power to interfere.

In re Alberto (2002) 102 Cai.App.4th'421 (Alberto) was a habeas corpus
proceeding in which the defendant had initially been charged with first degree residential
burglary. The trial judge set bail at $35,000. Later, a grand jury indicted the defendant |
on one count of attempted murder and one count of second degree robbery. A second

judge, to whom the mafter had been assigned for all purposes, increased the bail to
| $1,035,000 based on thé belief that the first judge’s bail determination was erroneous.

Under these circumstances, the Second Appellate District held that the second judge
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erred by increasing bail solely on the ground that it believed the first judge’s ruling was
erroneous. (/d. at p. 423.) The court explained, “the power of one judge to vacate an -
order made by another judge is limited. [Citation.]” (/d. at p. 427.) The court stated,
“[ﬂor one superior court judge, no matter how well intended, even if correct as a matter
of law, to nullify a duly made, €rToneous rﬁling of another superior court judge places the
second judge in‘the role of a one-judge appellate court.” (/bid.) In contrast to this matter,
the Alberto case involved a second judge in a single matter overruling an order of a prior
judge in that samé matter. The‘ case does not stand for the proposition that the trial court
in this matter was required to submit to an order of the.probate court. ‘

Finally, the conservators rely heavily on Glade v. Glade (1995) 38 Cal.App.4th
1441 (Glade). Carla Jean Glade filed a marital dissolution action in 1993. In 1994, the
trustee of a family trust brought an action against Carla and her husband seeking to
foreclose on a community property residence. The trust brought a summary judgment
motion in the foreclosure proceedings. Carla filed an action in the family law court
seeking an order to stay fﬁnher prosecution of the fbreclosure action. The family law
court stayed the foreclosure proceedings pursuaht to Code of Civil Procedure section 526,
subdivision (a)(6), which permits injunctions where the restraint is necessary “to prevent
a multiplicity of judicial proceedings.” The family court also cited In-re Marriage of Van
Hoox (1983) 147 Cal.App.3d 970, which held that a trial court may grant a preliminary
injunction res_training a judgment creditor of one spouse from executing on community

property involved in a marital dissolution proceeding. When the truste¢’s summary

judgment was granted in the foreclosure action, the Court of Appeal reversed, holding

. that the summéry judgment in the foreclosure action should have been denied. The

Glade court specified, “Given the family law court’s broad jurisdictional authority where
the right to and disposition of community property are concerned, we conclude that . . .
the family law court had priority of jurisdiction here.” (Glade, supra, at p. 1450.)

Glade 1s distinguishable from thé present matter. First, the family law court in that
matter cited specific legal authority for its decision to enjoin the foreclosure action. The

conservators have presented no such authority for the act of the probate court in
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attempting to prevent Britney from testifying in this matter. Second, the Glade court
specifically restricted its analysis to situations involving the family law court, where the
court has broad jurisdictional authority over community property. The conservators

present no authority suggesting that the probate court has jurisdiction to restrict testlmony

“of its wards in separate matters where the ward’s testimony is relevant.

B. Exclusion of exhibit 11

Sam claimed that James senf him a text message on December 17, 2007, which
read: “If and when I fnet u [sic] one thing 1s going to happen I am going to jail and ur
[sic] going to the hospital.;’ ‘(Exh. H (excluded).)

The trial court excluded the text message from evidence. Sam’s counsel
represented to the court that the text message was “1 of 25.” The court expressed a desire
to see the text meésages that surrounded the text that Sam wanted to enter into evidence.
Sam’s counsel stated: “[W]e don’t have them. Only that text message[] was preserved
from sequence. [Sam] can testify to what was discussed in the . . . text messages leading
up to it.” The court stated, “Well, I believe that even if there were two or even if there
was one that involved the same alleged incident with the same text . . . that I should see .
the cne before it. Maybe it was they were making a movie.” The court suggested to
Sam’s counsel that he attempt to get copies of the text messages surrounding the one he
sought to enter into evidence. Until then, the court’s position was, under Evidence Code
section 352, if there is “a conversation before and a conversation after, just like a
telephone conversation or any type of conversatidn in person, you’re not -- you’re taking
it-ou: of context and it could be misunderstood, misread, confusing, take too much time.”
However, the court stated, “if your client finds anything that will help clarify the actions
or the events before and after, I will revisit it.” | ’

We review a trial court’s ruling on the admission or exclusion of evidence under

Evidence Code section 352 for abuse of discretion. (People v. Cole (2004) 33 Cal.4th

1158, 1195.) “We will not overturn or disturb a trial court’s exercise of its discretion

under [Evidence Code] section 352 in the absence of manifest abuse, upon a finding that
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. its decision was palpably arbitrary, capricious and patently absurd. [Citation.]” (People

v. Jennings (2000) 81 Cal.App.4th 1301, 1314.) )
Sam argues that the text message was highly probative and unlikely to cause juror

confusion. It demonstrated James’s malice and intent to harm Sam. Sam argues that

given the high probative value of the exhibit, and the low potential for juror confusion,

the court’s decision to exclude it under Evidence Code section 352 exceeded the bounds
of reason. 4

We disagree. The court’s decision is well within the bounds of reason. Contrary
to Sam’s argument, the text message was not the only evidence of James’s malice and
intent to harm Sam. "Such malice and intent could be deduced from Sam’s testimony
rega-ding the events surrounding the alieged battery. Furthermore, we find that the trial
court 'was reasonable in showing concern that the text message was taken out of context.
Sam’s counsel represented that the message was one of a series of messages going back

and rorth between Sam and James. The text message was sent over a month before the

- alleged battery took place. There is no way of knowing what prompted the alleged

remarks in the text or whether they had anything to do with the circumstances that led to
the alleged battery over a month later. No abuse of discretion occurred.
- | DISPOSITION
The order granting Lynne’s motion for nonsuit on Sam’s cause of action for
aefamation is affirmed. Thé order granting James’s motion for summary adjudication on
the intentional infliction of emotional distress cause of action, and'the~ emotional distress
component of the battéry claifn, is affirmed. The motion for nonsuit on Sam’s breach of -

contract claim against Britney, and the motion for nonsuit on Sam’s battery claim against
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James, are reversed. .Those two claims are remanded for trial. Each side to bear their

own costs on appeal. .
NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS.

: CHAVEZ
We concur:

,P.J.

BOREN

ASHMANN-GERST
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Notice of Hearing and
Temporary Restraining Order

Name of person asking for protection:
Britney Jean Spears (temporary conserv. James P. Spears)

Address (skip this if you have a lawyer): (If you want your address
lo be private, give a mailing address instead):

City: State: Zip:

7~

Ldfs ANGELES SUPER'OR COUR]

FEB 01 2008

JEHN i :?ﬁ&l CLERK
sy S

Your telephone number (optional). ( )

Your lawyer (if you have one): (Name, address, telephone number, and
State Bar number): Geraldine A. Wyle (#89735)

Luce, Forward, Hamilton & Scripps LLP

.| Stanley Mosk Courthouse

601 S. Figueroa St., 39th Floor

Los Angeles, CA 90017

Name of person to be restrained:
Osama ("Sam") Lutfi

Fill in"court name and steel address:

Superior Court of California, County of
Los-Angeles _ o

111 N. Hill St.
Los Angeles, CA 90012

Court fills in case number when form s filed.

Description of that person:

Case Number:

BP0 570

Sex: [IM [JF Height: 37" wWeight: 170 pounds Race; Middle Eastern

Hair Color: Black Eye Color: Brown Age: 33 Date of Birth: 8/16/1974
Home Address (if known):12629 Caswell Ave., Apt..P2 '

City: Los Angeles State: CA Zip: 90066
Work Address (if known). :

City: State: Zip:

Clerk slam?date here when form is filed. | -

F

T To the person in @:
@ Notice of Hearing

A court hearing is scheduled on the request for orders against you to stop harassment:

carins} Da e:FEB 22 2008 Time: [!3D
(P o g o i

Name and address of court if different from above:
24

If you do not want the court to make orders against you, file Form CH-110. Then go to the hearing and tell the
court why you disagree. You may bring witnesses and other evidence. If you do not go to this hearing, the court

may make restraining orders against you that could last up to 3 years.

Court Orders '
The court (check a or b):

Has scheduled the hearing stated in (3). No orders are issued against you at this time.

a ,
lﬁ Has scheduled the hearing stated in ) and has issued the temporary orders against you specified on
page 2. If you do not obey these orders, you can be arrested and charged with a crime. And you may have

to go to jail, pay a fine of up to $1,000, or both.

This is a Court Order.

Judidal Coundl of Califomia, www.courtinfo.ca.gov
Revised July 1, 2007, Mendstory Form

Codo of Cvil Procadure, §§ 527.8 and 527.8
Approved by DQJ

Civil Harassment)

- - BXC

Notice of Hearing and Temporary Restraining Order (CLETS) CH-120, Page 1 of 4

->

Amercan LagalNet, ine.
www.FormasWoridlow.com



‘ . ‘ Case Number:
Your name: Britney Jean Spears (temporary conserv. James P. Spears) Q / og g’] O ‘

= | | )

——————

®

@ (] Other Orders (specify):

Temporary Orders Against the Restrainéd Person

(Write the name of the person in (®): Osama ("Sam") Lutfi

The court has made the temporary orders indicated below against you. You must obey all
these orders. These orders will expire on the date of the hearing listed in ®unless they are
extended by the court,
Personal Conduct Orders _
You must not do the following things to the people listed in (@ and (9): .
a. Harass, attack, strike, threaten, assault (sexually or otherwise), hit, follow, stalk, destroy personal
property, keep under surveillance, or block movements. - .
b. Contact (directly or indirectly), telephone, send messages, mail, or e-mail.
c. Take any action, directly or through others, to obtain the addresses or locations of the persons in D and
. (If item c is not checked, the court has found good cause not to make this order,)

Peaceful written contact through a lawyer or a process server or other person for service of legal papers related
to a court case is allowed and does not violate this Order.

Stay-Away Order
You must stay at least (specify): ﬂ_ yards away from:

a. [/] The person listed in(®) e. [4] Vehicle of personin(@ [ Vehicles of persons in §0)
b. [ The people listed in @0 f. I¥] The protected children’s school or child care
c. [/] The home of the persons in(Dand@ & [F) Other (specify): UCLA Medical Center, parents'
d. [/ Jobs or workplaces of the persons homes, siblings' homes, childrens' homes,
in (@) and ' Britney's homes

This stay-away order does not prevent the person in (@ from going to or from that person's home or place of
employment.

No Guns or Other Firearms : ‘
You cannot own, possess, have, buy or try to buy, receive or try to receive, or in any other way get a gun or
firearm.

Turn In or Sell Guns or Firearms
You must:

* Sellto a licensed gun dealer or turn in to police any guns or firearms that you possess or control, This
must be done within 24 hours of being served with this order. A

* File areceipt with the court within 48 hours of receiving this order that proves guns have been tumed in or sold.
(You may use Form CH-145 for this.)

This is a Court Order.

Revisad July 1, 2007

Notice of Hearing and Temporary Restraining Order (CLETS) CH-120, Page 2 014
(Clvil Harassment) ' >
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Case Number:

BP /02870

Your name: Britney Jean Spears (temporary conserv. James P. Spears)

_ @ L] Other Protected Persons
List of the full names of all family or household members protected by these orders:

Instructions for the Protected Person
To the person in (D: (Write the name of the person in(7)): Britney Jean Spears (temp. cons. James Spears)

@ Service of Order on Law Enforcement
If the court issues temporary restraining orders, by the close of business on the date the orders are made, you or
your lawyer should deliver a copy of this Order and any proof of service forms to each law enforcement agency

listed below.

Name of Law Enforcement Agency: Address (City, State, Zip) .
Los Angeles Police Department - 150 N. Los Angeles St., L.A., CA 90012
Beverly Hills Police Department 464 N. Rexford Drive, Beverly Hills, CA 90210

@ Service of Documents
You must have someone personally deliver to the person in (@ a copy of all the documents checked below:

a. CH-120, Notice of Hearing and Temporary Restraining Order (CLETS) (completed and file-stamped)
b. CH-100, Request for Orders to Stop Harassment (completed and file-stamped) -

c. CH-110, Answer to Request for Orders to Stop Harassment (blank form)

d. CH-145, Proof of Firearms Turned In or Sold (blank form)

e. CH-151, How Can I Answer a Request for Orders to Stop Harassment?

f. OJ Other (specify):

You must file with the court before the hearing a proof of service of these docurnents on the person in (2).

@ Time for Service (check a, b, or ¢) ' .
a. A copy of the documents listed in §2 must be served in person to the person in(2)
at least 5 days before the hearing.
b. (] A copy of the documents listed in @ must be served in person to the person in ©)

at least 2 days before the hearing.
cda copy of the documents listed in €2) must be served in person to the person in @

at least days before the hearing.

(O No Fee for Filing

Filing fees are waived.

This is a Court Order.

Rovisod July 1, 2007 Notice of Hearing and Temporary Restraining Order (CLETS) CH-120, Page 3 of 4
(Civil Harassment) . >




Case Number:

Your name: Britney Jean Spears (temporary conserv. James P. Spears) 6 VD/ 0 (? g 70

@ 0J No Fee for Service of Order by Law Enforcement

The sheriff or marshal will serve this Order without charge because:

a. [J The Order is based on stalking.
b. O The Order is based on a credible threat of violence.
c. [0 The person in (@) is entitled to a fee waiver.

Date: "),.//// o8

_Vilamings aiid Nollcss to the Resfrainéd Pérson

>
Judicial Officer

You Cannot Have Guns or Firearms

You cannot own, have, possess, buy or try to buy, receive or try to receive, or otherwise get a gun while this Order
is in effect. If you do, you can go to jail and pay a $1,000 fine. You must sell to a licensed gun dealer or turn in 10

police any guns or firearms that you have or control in accordance with item (&) above. The court will require you
to prove that you did so. If you do not obey this Order, you can be charged with a crime.

Law Enforcement

uctions for

This Order is effective when made. It is enforceable anywhere in all. 50 states, the District of Columbia, all tribal-
lands, and all U.S. territories and shall be enforced as if it were an order of that jurisdiction by any law enforcement
agency that has received the Order, is shown a copy of the Order, or has verified its existence on the California Law
Enforcement Telecommunications System (CLETS). If the law enforcement agency has not received proof of
service on the restrained person, and the restrained person was not present al the court hearing, the agency shall
advise the restrained person of the terms of the Order and then shall enforce it. Violations of this Order are subject
to criminal penalties.

Requests for Accommodations

Assistive listening systems, computer-assisted real-time captioning, or sign language
interpreter services are available if you ask at least 5 days before the hearing. Contact the
clerk’s office or go to www.courtinfo.ca.gov/forms for Request for Accommodations by
Persons With Disabilities and Order (Form MC-410). (Civil Code, § 54.3.)

(Clerk will fill out this part,)
—Clerk's Certificate—

. Clerk's Certificate I ceriify that this Notice of Hearing and Temporary Restraining Order is a truc
fseal] and correct copy of the original on file in the court.

, Deputy

=

o
o

P
D
‘—-—3«
(=]

" This'is a Court Otder. .

Revised July 1. 2007 Notice of Hearing and Temporary Restraining Order (CLETS)
(Civil Harassment)

CH-120, Page 4 of 4
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Notice of Hearing and .
Temporary Restraining Orde

®

Name of person asking for protection:
Britney Jean Spears (through conservator James P. Spears)

Address (skip this if you have a lawyer): (If you want your address
to be private, give a mailing address instead):

Zip:

-~

o  ORIGINAL

Clerk stamps date here when form is filed.

LOS ANGELES SUPERIOR COURT
JAN 802009

JOHN A CLARKE, CLERK «
D T
3Y SALVADOR JIMENEZ; UTY

City: State:
Your telephone number (optional). ( )

Your lawyer (if you have one): (Name, address, telephone number, and
State Bar number): Geraldine A. Wyle (SBN 89735)

Luce, Forward, Hamilton & Scripps LLP:

601 S. Fipueroa St., Suite 3900

Fill in court name and streel address.
Superior Court of Californla, County of
Los Angeles

Stanley Mosk Courthouse

111 N. Hill St.

Los Angeles, CA 90012 -

Los Angeles, CA 90017

Name of person to be restrained:
Osama ("Sam") Lutfi

Description of that person:

Court fils In case number when form s filed
Case Number:

BP108870

©)

Weight: 170 pounds
Age: 34 Date of Birth: 8/16/1974

Sex: @M [JF Height: 37"
Hair Color: Black Eye Color: Brown
Home Address (if krown):12629 Caswell Ave., Apt. P2

City: Los Angeles _ State: CA Zip: 20066
Work Address (if known): :
City: State: Zip:

To the person in @:

Notice of Hearing ‘
A court hearing is scheduled on the request for orders against you to stop harassment:

oo Coente Afjpearing
Date: 2/ 2'{/0 I Time: /9! 9 QA Same as above
Date ) pept.: 11 Rm.: 246

If you do not want the court to make orders against you, file Form CH-110. Then go to the hearing and tell the
court why you disagree. You may bring witnesses and other evidence. If you do not go to this hearing, the court
may make restraining orders against you that could last up to 3 years.

Court Orders

The court (check a or b): .
a. [J Has scheduled the hearing stated in 3. No orders are issued against you at this time.

b. Has scheduled the hearing stated in (3) and has issued the temporary orders against you specified on
page 2. If you do not obey these orders, you can be arrested and charged with a crime. And you may have

to go to jail, pay a fine of up to $1,000, or both, :

Name and address of court if different from above:

O

1=

Lo

g This is a Court Order.

_Jydical Coundl of Cattormia, wew courtinfo.ca90v Notice of Hearing and Temporary Restraining Order (CLETS) CH-120, Page 1 of 4

™govisad July 1, 2007, Mandatory Form . 1
Code of Civil Procadura, §§ 527.6 and 527.9 Clvil Harassment) >
Approved by DOJ
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| . | Case Number: ‘
Your name: Britney Jean Spears (through conservator James P. Spears) BP108870 ’

Q

®

38ivH

Temporary Orders Against the Restrained Person
(Write the name of the person in @): Osama ("Sam") Lutfi

The court has made the temporary orders indicated below against you. You must obey all
these orders. These orders will expire on the date of the hearing listed in ®unless they are
extended by the court.
Personal Conduct Orders

You must not do the following things to the people listed in () and (9:

[¥] a. Harass, attack, strike, threaten, assault (sexually or otherwxse), hlt, follow, stalk, destroy personal

property,-keep under surveillance, or block movements.
. b. Contact (directly or indirectly), telephone, send messages, mail, or e-mail.

c. Take any action, directly or through others, to obtain the addresses or locations of the persons in @ and
* Q9. (Ifitem c is not checked, the court has found good cause not to make this order.)

Peaceful written contact through a lawyer or a process server or other person for service of legal papers related
to a court case is allowed and does not violate this Order.

Stay-Away Order
You must stay at least (specify): 250 250  yards away from:

a. [/] The person listed in(®) e. [7] Vehicle of | person in@®  [DVehicles of persons in @
b. [/] The people listed in@® f. [7] The protected children’s school or child care
'
. [F The home of the persons in(® and g [Z] Other (specifyy): Parents' homes, children's homes,
d. [4] Jobs or workplaces of the persons siblings' homes
in(® and @

This stay-away order does not prevent the person in () from going to or from that person's home or place of
employment.

No Guns or Other Firearms

You cannot own, possess, have, buy or try to buy, receive or try to receive, or in any other way get a gun or

. firearm.

Turn In or Sell Guns or Firearms

- You must;

* Sell to a licensed gun dealer or turn in to pohcé any guns or firearms that you possess or control. This
must be done within 24 hours of being served with this order.

* File a receipt with the court within 48 hours of receiving thrs order that proves guns have been turned in or sold.
(You may use Form CH-145 for this.)

Other Orders (specify): You are prohibited from: (1) acting on Ms. Spears' behalf, or purporting to

act on her behalf; (2) inducing or assisting any other person to take action on Ms. Spears' behalf, or to
purport to take action on her behalf: and (3) filing, or inducing or asszstmg any other person to file, legal
pleadmgg that purport to be filed on Ms, Spears’ behalf.

This is a Court Order.

"Rewvisad July 1, 2007
frad .

pee]

fountt

[

‘Notice of Hearing and Temporary Restralning Order (CLETS) CH-120, Page 2 of 4
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yOu} name; Britney Jean Spears (through conservator James P. Spears) -

/= -~

¢ w

Case Number:

BP108870

Other Protected Persons

List of the full names of all family or household members protected by these orders:
Jamie P. Spears, Lynne Spears, Sean Preston Federline, Jayden James Federline

Instructions for the Protected Person

To the person in (D: (Write the name of the person in(@):

@- Service of Order on Law Enforcement

If the court issues temporary restraining orders, by the close of business on the date the orders are made, you or
your lawyer should deliver a copy of this Order and any proof of service forms to each law enforcement agency

listed below.

Name of Law Enforcement Agency: . Address (City, State, Zip)" ‘
Los Angeles Police Department 150 N. Los Angeles St., L.A., CA 90012
Beverly Hills Police Department 464 N. Rexford Drive, Beverly Hills, CA 90210

Service of Documents . o
You must have someone personally deliver to the person in @ a copy of all the documents checked below:

[¢/] CH-120, Notice of Hearing and Temporary Restraining Order (CLETS) (completed and file-stamped) .
CH-100, Request for Orders to Stop Harassment (completed and file-stamped)

CH-110, Answer to Request for Orders to Stop Harassment (blank form)

[4 CH-145, Proof of Firearms Turned In or Sold (blank form)

. CH-151, How Can I Answer a Request for Orders to Stop Harassment?

£, [J Other (specify): :

g P

ﬂ.ap

You must file with the court before the hearing a proof of service of these documents on the person in @.

@ Time for Service (check a, b, or c)

a. [ A copy of the documents listed in @2 must be served in person to the person in(@
at least 5 days before the hearing.

b. [J A copy of the documents listed in @ must be served in person to the person in @)
at'least 2 days before the hearmg

c. [J A copy of the documents listed in 2 must be served in person to the person in(@
at least days before the hearing.

[0 No Fee for Filing

Filing fees are waived.

This is a Court Order. '

91@”:‘93:‘170

Revisod Juy 1, 2007 Notice of Hearing and Temporary Restralning Order (CLETS) CH-120, Page 3 of 4
(Civil Harassment) ->
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Case Number:
BP108870

Your name; Britney Jean Spears (through conservator James P. Spears)

@ [J No Fee for Service of Order by Law Enforcement
The sheriff or marshal will serve this Order without cha:ge because:

a. [J The Order is based on stalking.
b. [J The Order is based on a credible threat of violence.

¢. 0 Thepersonin (@ is entitled to a fee waiver. : '

Juydjcial Officer ¢¥.

Warnings and Notices to the Restrained Person in ®

You Cannot Have Guns or Firearms

You cannot own, have, possess, buy or try to buy, receive or try to receive, or otherwise get a gun while this Order
is in effect. If you do, you can go to jail and pay a $1,000 fine. You must sell to a licensed gun dealer or turn in to
police any guns or firearms that you have or control in accordance with item (® above. The court will require you
to prove that you did so. If you do not obey this Order, you can be charged with a crime.

lnstructlons for Law Enforcement

This Order is effective when made. It is enforceable anywhere in all 50 states, the District of Columbia, all tribal
lands, and all U.S. territories and shall be enforced as if it were an order of that jurisdiction by any law enforcement
agency that has received the Order, is shown a copy of the Order, or has verified its existence on the California Law -
Enforcement Telecommunications System (CLETS). If the law enforcement agency has not received proof of
service on the restrained person, and the restrained person was not present at the court hearing, the agency shall
advise the restrained person of the terms of the Order and then shall enforce it Vlolatlons of this Order are subject

to criminal penalties.

Requests for Accommodations

Assistive listening systems, computer-assisted real-time captioning, or sign language .
interpreter services are available if you ask at least 5 days before the hearing. Contact the
clerk’s office or go to www.courtinfo.ca.gov/forms for Request for Accommodations by
Persons With Disabilities and Order (Form MC-410). (Civil Code, § 54.8.)

(Clerk will fill out this part,)

~Clerk's Certificate—
Clerlu\&ns@cq; I certify that this Notice of Hearing and Temporary Restraining Order is a true
LQ%,,‘,‘.. and correct copy of the original on file in the court.
&,
g Y .
Ry 3 0 2008 o
15754 :‘:‘}3 Date: ‘E_'L_________, Cler] , Deputy
. B ;:Q . . .
; SOHN A, .
; S/ " Sal Jimenez
; > This is a Court Order.
i&sﬁwm > A — ‘Notlce of Heanng and Temporary Restraining Order (CLETS) CH-120, Page 4 of 4

ot (Civll Harassment)



Exhibit E

B4+26¢

{

a2
P
!
’-ﬂé
[}

ST nw 0020-L¢¥ (898) WO BUUOGHIGINTE Aﬂ%




L @ 4
. ~

a ™
Y Restraining Order After Hearing -
CH-140 p# Stop Harassment Cle to m is filed,
@ Your name.(persan askin for protection): LOS ANGELES SUPERIOR COURT
Britney Jean Spears (through conservator James P. Spears) APR 9 8 2009
Your address (skip this if you have a lawyer): (If you want your
address to be private, give a mailing address instead): JOHN A. CLARKE, CLERK
_ BY s%ﬁbo?bmenez -
City: State: . Zip: Fill in court name and slreet address:
Your telephone (optional): ( ) [Superior Court of Califernla, County of
i . Los Angeles
Your lawyer (if you have one): (Name, address, telephone <
number, and State Bar number): Joel E. Boxer (SBN 50169), f:aln;:y I-?{l(l)ssk Courthouse
. . t.
Bird Marella Boxer et al., 1875 Century Park East, Los Angellcs CA 90012
23rd Floor, Los Angeles, CA 90067 (310) 201-2100 7
Name of person to be restrained: ' Fill in case number:
Osama (""Sam") Lutfi Case Number:
' BP108370
Description:
Sex: @M OF Height: 37" Weight: 170 pounds  Race: Middle Eastern
Hair Color: Black Eye Color; Brown Age: 34 _ Dateof Birth: 8/16/1974
@ Hearing
There was a hearing;
on (date):4/28/2009 at (time): 745 @ am. O pm. Dept: 11 Rm:
The Hon.oraiible Aviva K. Bobb made the orders at the hearing.
(Name of judicial officer)
These people were at the hearing:
a. [J Plaintiff (the person in () c. O Plaintiff's lawyer (name): See attachment A
b. (0 Defendant (the personin@)  d. [0 Defendant’s lawyer (name):
@ This Is a Court Order
You must obey all the orders indicated below. If you do not obey this Order, you can be arrested and charged
with a crime. And you may have to go to jail, pay a fine of up to $1,000, or both, See attachment B
Expiration Date
This Order, except for an award of lawyer's fees, expires at:
ftime):_____ [am. Opm.or [Z midnight on (dare): April 28, 2012
[f no date is present, this Order expires three years from the date of issuance.
[
o
i , This is a Court Order. _
M Gl o ot e s GOV Restraining Order After Hearing - CH-140, Paga 1of 3
150 o \ . g
B et oM Prcacure, 4 527.6 o 521.9 to Stop Harassment (CLETS) 5 >
Lol

" {(Civil Harassment) Amaricen LogalNet, Inc.



i vo

1187/ 9¢

0
3

Casoe Number:
BP108870

Your name; Britney Jean § through conservator James P, Spears)

@ @] Other Protected Paersons

Ruvtaad Ady 1, 2007

. [ Personal Conduct Orders
“You must mot do the following things to the people listed in (D and @3:
a. [7]. Harass, attack, strike, threaten, assault (sexually or otherwise), hit, follow, stalk, destroy pe:sona]
property, keep under surveillance, or block movements.
b. [2] Contact (directly or indirectly), telephone, send messages, mail, or e-mall.
c. @ Take any action, directly or through others, to obtain the addresses or locations of the persons in(® and
@). (If ttem c is not checked, the court has found good cause not to make this order,)

‘Peaceful written contact through a lawyer or a process server or other person for service of legal papers
related to a court case does not violate these orders,

@ D/Stay-Away Order
You must stay at least (specifi): 100 yards away from:

a. [7] The person listed in ® e.[7] Vehicle of person in(® (4] Vehicles of persons in @
b. [¥] The people listed in @ £ [¥] The protected chlldmn's'sdmol or child care
c. [ The home of the persons in@ and @ &[4 Other (specify): - Parents' homes, children's homes,
d: [#) Jobs or workplaces of the persons siblings' homes. :
in@®and 39
This stay-away order does not prevent the person in (@ from going to or from that person’s home or place of
work.

No Guns or Other Firearms
You cannot own, possess, have, buy or try-to buy, recelve or try to recelve, or in any other way get a gun or
firearm.

~ Tum In or Sell Guns or Firearms
You must:
o Sell to a licensed gun dealer or tum in to police any guns or firearms that you possess or control.
This must be done within 24 hours of being served with this order.

* File a receipt with the court within 48 hours of recelving this order that proves guns have beea tumed
in or sold. (You may use CH-145 for this.)

(10) @ Other Orders (specif): You are prohibited from: (1) acting on Ms. Spears’ behalf, or purporting _

to act on her behalf; (2) inducing or assisting any other person to take any action on Ms. Spears' behalf,
or to pumort to take action on her behalf, and (3) ﬁlmg, or indncing or asgisting any other person to

List of the full names of all family and household members protected by these orders:

ft£ IemesP-Spears-Lynne Spears, Sean Preston Federling, Jayden James Federline.

This is a Court Qrder.

CH-140, Page 20f3
>

Restralning Order After Hearing

to Stop Harassment (CLETS)
(Civil Harassment)
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Your name; Brimey Jean Spears (through conservator James P. Spears)

)@

Cage Number:
BP108870

Instructions for the Protected Person
['l;)ne porson In(D (Write the name of the person in @ ): Britney Jean Spears (through James P. Spears)
D .

allvery to Law Enforcement

If the court issues restraining orders, by the close of business on the date this Order is made, you or your’
attorney must deliver a copy of this Order and any proof of service forms to each law enforcement agency
listed below:

Name of Law Enforcement Agency: Address (City, State, Zip) ,
Los Angeles Police Department 150 N. Los Angeles St., L.A.i CA 90012
Beverly hﬂE Police Department _ N. Rexford Dnive, Beverly Hills, CA 90210
Los %eles % 8 Dep't - 27050 Igoum Road, Lost Hﬂé, CA 91301

at 8 Station

(43 O No Fee for Service of Order by Law Enforcement

The sheriff or marshal will serve this Order without charge because:
8. O TheOrderis based on stalking.

b. [J The Order is based on a credible threat of violence. :
¢. 0 Thepersonin (@ is entitled to a fee waiver.

Date: —yp0—0-8-2009 >/ : AVIVA .BLQ_BB_
: . Judlel cer
Warnihgs and Notices o the Restrained Person in (2]

You Cannot Have Guns or Firearms -
You cannot own, have, possess, buy or try to buy, receive or try to recelve, or otherwise get a gun while this Order
is in effect. If you do, you can go to jail and pay & $1,000 fine. You must sell to a licensed gun dealer or turn in to
police any guns or firearms that you have or control in accordance with item(® above. The court will require you
to prove that you did so. If you do not obey this Order, you can be charged with a crime.

Instructions for Law Enforcement .

This Order Is effective when made. It Is enforceable anywhere in all 50 states, the District of Columbia, all tribal
lands, and all U.S. territories and shall be enforced as if It were an Order of that jurisdiction by any law enforcement
agency that has received the Order, is shown a copy of the Order, or has verified its existence on the California
Law Enforcement Telecommunications System (CLETS). If the law enforcement agency has not received proof

of service on the restrained person, and the restrained person was not present at the court hearing, the agency

shall advise the restrained person of the terms of the Order and then shall enforce it. Violations of this restraining
order are subject to criminal penaltles,

(Clerkwill ﬁnom)m pary)
Clerk's Cartificate

1 certify that this Restraining Order Afier Hearing to Stop Harassment (CLETS) is a true
and correct copy of the origlnal on fiie in the court.

4 Deputy
» [ -‘ ‘g -m‘- - - er‘ez

This is a Court Order. Sal Jim .
Restralning Order After Hearing
. to Stop Harassment (CLETS)
* e (Civil Harassment)

CH-140, Paga 30f3
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- CH-140 - Item 2 — Persons Attending the Sessions of the Hearing
on February 23 & 25, 2009, March 18, 2009, April 1, 2009

April 21, 2009, and/or April 28, 2009

1. James P. Spears (“Mr. Spears™) as conservator of the pérson and co-conservator of

the estate of Britney Jean Spears (February 23, 2009 only).
2. Andrew M. Wallet (“Mr. Wallet”) as co-conservator of the estate of Britney Jean

Spears (all six sessions).

3. Geraldine A. Wyle of Luce, Forward, Hamilton & Scripps LLP (“LFH&S”)
(during February 2009) and Hoffman, Sabban & Watenmaker (as of March 2009) (all six
sessions).

4. Jeffrey D. Wexler of LFH&S as counsel for Mr. Spears (all six sessions).

S. Joel E. Boxer of Bird Marella Boxer Wolpert Nessim Drooks & Lincenberg as
counsel for Mr. Spears and Mr. Wallet (all six sessions).

6.. Bryan J. Freedman and Bradley H. Kreshek of Freedman & Taitelman, LLP as

counsel for respondent Osama (“Sam”) Lutfi (all six sessions).

7. Roger Jon Diamond as counsel for respondent Jon Jay Eardley (“Mr. Eardley™) (all

six sessions).

8.  Mr. Eardley (February 23, 2009 only).
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CH-140 - Item 4 — This is a Court Order

This Order is issued pursuant to Code of Civil Procedure §§ 527.6 and 527.9 and Welfare

and Institutions Code § 15657.03.
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