New Supi'eme Couft Rule
Allows CLE Credit for

Pro Bono Representation

By Christy F. Kane, Jeffrey E. Richardson and Martin A. Stern

T

he Louisiana Supreme Court adopted a new
rule on Feb. 25 that gives Louisiana attorneys
the opportunity to earn CLE credit for pro
bono legal representation. This important
change was the result of a proposal by the authors of this
article and other volunteers with Louisiana Appleseed, a
nonprofit organization that works with attorneys and other
professionals to increase access to education, opportunity
and justice. With this new rule, which became effective on
May 1, Louisiana joins the vanguard of states addressing
the chronic and severe need for pro bono legal assistance.
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f The Need for Pro Bono

One of the most pressing societal prob-
lems is that legal services are priced beyond
the reach of the disadvantaged. Nationally,
itis reported that approximately 80 percent
of the legal needs of the poor are unmet.!
As the United States Supreme Court noted
50 years ago, “There can be no equal justice
where the kind of trial a man gets depends
on the amount of money he has.” Griffin v.
llinois, 351 U.S. 12, 19 (1956). Increasing
the number of pro bono hours worked by
Louisianalawyers would attack this problem
at its root cause.

LouisianaRules of Professional Conduct
Rule 6.1 provides that every lawyer “should
aspire to render at least 50 hours of pro
bono publico legal services per year.” This
sentence was taken from, and is identical to,
asentence in the American Bar Association
(ABA)ModelRule of Professional Conduct
6.1(2002). The official commenttothe ABA
ModelRule explainsthe drafters’intent: “Itis
recognized that in some years a lawyer may
render greater or fewerhours than the annual
standard specified, but during the course of
his or her legal career, each lawyer should
render on average per year the number of
hours set forth in this Rule.”

Unfortunately, however,in2012-13, less
than 10 percent of Louisiana attorneys re-
portedtothe Louisiana State Bar Association
(LSBA) that they had performed pro bono
work. No state makes pro bono hours man-
datory for every attorney,? but some states
have explored creative ways to encourage
attorneys to do more pro bono work.

Encouraging Pro Bono
Through CLE Credit

One method of encouraging pro bono
work (adopted by some states) is to give
CLE credit to attorneys who perform such
work. According to a survey by the ABA
Standing Committee on ProBono and Public
Service, thenumber onereason lawyers give
for not performing pro bono work is a lack
of time.? Reducing the need to obtain CLE
credit in exchange for pro bono work helps
to address some of this burden.

Currently, 10 other states award CLE
credit for pro bono representation. While
the specifics of the rule vary from state to
state, the general practice has been to give

Some examples of alternative methods to
obtain CLE credit in Louisiana include:

» Credit for teaching an approved CLE activity, ranging from three to six hours of
CLE credit for each one hour of teaching. Rule XXX, Rule 3, Reg. 3.7.

» Serving as a bar examiner (eight hours of CLE credit) or an assistant bar examiner
(six hours of CLE credit). Rule XXX, Rule 3, Reg. 3.10.

» Attending Louisiana State Law Institute meetings. One hour of CLE credit is
awarded for two hours of participation, not to exceed 10 hours of CLE credit. Rule

XXX, Rule 3, Reg. 3.12.

P Serving as a member of the Louisiana Legislature, Secretary of the Louisiana
Senate or Clerk of the House of Representatives. Eight hours of CLE credit. Rule

XXX, Rule 3, Reg. 3.15.

P Serving onthe Attorney Disciplinary Board (fourhours of CLE credit), the Judiciary
Commission (four hours of CLE credit), the LSBA Ethics Advisory Committee (one
hour of CLE credit) or the LSBA Legal Fee Dispute Resolution Program. Rule XXX,

Rule 3, Regs. 3.16, 3.17, 3.18, 3.20.

about one hour of CLE credit for every five
or six hours of pro bono work performed,
often with a cap of three CLE credits per
year.* The approach taken by these 10 states
servedasatemplate for Louisiana’snewrule.

Louisiana’s Regulation 3.21

Louisiana’s rules on continuing legal
education for attorneys are found in Loui-
siana Supreme Court Rule XXX. Rule 3 of
Rule XXX contains the requirement that
each member of the Louisiana Bar obtain
12.5hours of CLE credit each calendar year.
Thereare manyregulations corresponding to
Rule 3. Effective May 1,2015, the Supreme
Court added Regulation 3.21:

Creditmayalso be earned through
providing uncompensated pro bono
legal representation to an indigent or
near-indigent client or clients. To be
eligible for credit, the matter must
havebeenassigned to the Member by
a court, a bar association, or a legal
services or pro bono organization
that has as its primary purpose the
furnishing of such pro bono legal
services and that has filed a statement
with the Louisiana Committee on
MCLE. A Member providing such
pro bono legal representation shall
receive one (1) hour of CLE credit
for each five (5) hours of pro bono
representation, up to a maximum of
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three (3) hours of CLE credit for each
calendar year. To receive credit, the
Member shall submit MCLE Form 6
(“Application for CLE Credit for Pro
Bono Services”).

The goal of Regulation3.21, like the simi-
lar rules in the 10 other states, is to provide
anincentivetoattorneysto performprobono
work. By handling a pro bono matter, the
attorney not only provides important legal
assistance to the client that the client could
nototherwise afford butalso has three fewer
hours of CLE to worry about (and saves
the cost of attending another three hours of
traditional CLE). It is a win-win, with the
potential to help a large number of individu-
als in Louisiana who need but cannot afford
legal representation.

The Louisiana Committee on Mandatory
Continuing Legal Education has drafted
MCLE Form 6, and lawyers should consult
that form when seeking to take advantage of
Regulation3.21. Another excellentresource
for Louisiana lawyers looking to undertake
pro bono representation is the LSBA’s Ac-
cesstoJustice Committee web page at: www:
Isba.org/ATJ.

But Isn’t CLE for Learning?

Asthis proposal was being drafted, most
ofthe feedback was positive. Onthe rare oc-
casion that negative feedback was received,
ittypically came in the form of this question:




@E is supposed to be for learning about
being a better lawyer: By awarding CLE
credit for something other than sitting in
a classroom, does that take away from the
value of CLE?

It is a reasonable question, but, to the
contrary, Regulation 3.21 promotes the
goals of CLE. While one can learn much
in a classroom, one can learn at least as
much by doing. As Aristotle wrote around
350 B.C.: “For the things we have to learn
before we can do them, we learn by doing
them, e.g., men become builders by build-
ing and lyre players by playing the lyre;
so too we become just by doing just acts,
temperate by doing temperate acts, brave
by doing brave acts.”” It is impossible for
an attorney to handle a pro bono representa-
tion without learning to be a better lawyer.
A lawyer often must either learn or refresh
his/her knowledge of an area of the law in
order to provide pro bono representation.
Moreover, and especially foryoung lawyers,
pro bono representation provides unique
opportunities, e.g., communicating directly
with clients and explaining optionsto clients,
examining a witness at trial, or otherwise
appearing before a judge.

Additionally, although in-person atten-
dance at CLE activitiesis the typical method
of obtaining credits, Louisiana has long pro-
vided numerous alternatives. Some of these
reflect less traditional ways to obtain legal
education, while others are more oriented
toward incentivizing lawyers to perform a
function integral to the legal profession and
its service of society as a whole.

Some examples of alternative methods
to obtain CLE credit in Louisiana include:

» Credit for teaching an approved CLE
activity, ranging from three to six hours of
CLE credit for each one hour of teaching.
Rule XXX, Rule 3, Reg. 3.7.

P Servingasabarexaminer (eighthours
of CLE credit) or an assistant bar examiner
(six hours of CLE credit). Rule XXX, Rule
3, Reg. 3.10.

» Attending Louisiana State Law In-
stitute meetings. One hour of CLE credit
is awarded for two hours of participation,
not to exceed 10 hours of CLE credit. Rule
XXX, Rule 3, Reg. 3.12.

P Serving asamember of the Louisiana
Legislature, Secretary ofthe Louisiana Sen-
ate or Clerk ofthe House of Representatives.
Eight hours of CLE credit. Rule XXX, Rule
3, Reg. 3.15.
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P Serving on the Attorney Disciplin-
ary Board (four hours of CLE credit), the
Judiciary Commission (four hours of CLE
credit), the LSBAEthics Advisory Commit-
tee (one hour of CLE credit) or the LSBA
Legal Fee Dispute Resolution Program. Rule
XXX, Rule 3, Regs. 3.16, 3.17, 3.18, 3.20.

Like many ofthese, new Regulation3.21
falls into both categories; it both represents
analternative way to obtain legal education,
whileatthe sametime incentivizing lawyers
to perform a function integral to the profes-
sion and, indeed, to all of society.

Conclusion

In adopting Regulation 3.21, the Loui-
siana Supreme Court has provided an ad-
ditional incentive for Louisiana lawyers
to undertake pro bono representation.
Louisiana attorneys are encouraged to take
advantage of the new rule and, in doing so,
assist the state’s substantial population of
indigent and near-indigent people needing
legal services.
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