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The	meaning	of	s44(i)	in	1900	-	legal	arguments	

Bruce	Dyer1	

In	Sykes	v	Cleary,2	the	High	Court	was	not	asked	to	consider	the	meaning	of	the	
words	of	s44(i)	of	the	Constitution	in	1900.		All	judges	accepted	that	dual	
nationality	is	recognised	by	the	common	law	and	that	foreign	citizenship	
generally	must	be	determined	by	the	law	of	the	foreign	country.3		They	did	so	
relying	on	authorities	from	the	mid-twentieth	century4	and	gave	careful	
attention	to	the	implications	of	twentieth	century	international	law,5	including	
the	1930	Hague	Convention.6		The	position	at	federation	was	mentioned	in	
passing,7	but	it	appears	that	the	court	did	not	have	the	benefit	of	full	argument	
on	the	issue.8			

The	effect	of	the	approach	in	Sykes	v	Cleary	is	that,	generally,9	foreign	law	
determines	whether	a	person	is	disqualified	under	the	"second	limb"	of	s44(i),10	

																																																								
1	Principal,	Conisante	Consulting.		Initial	research	for	this	was	undertaken	in	
November	2017	to	January	2018,	when	I	was	a	Professor	of	Practice	(Law)	at	
Monash	University	(part-time).		This	paper,	excluding	quotations,	is	licensed	
under	a	Creative	Commons	Attribution	4.0	International	License,	see:	
https://creativecommons.org/licenses/by/4.0/	
2	(1992)	176	CLR	77	
3	(1992)	176	CLR	77	at	105-107	(Mason	CJ,	Toohey	and	McHugh	JJ),	110-112	
(Brennan	J),	127-128	(Deane	J),	131-132	(Dawson	J)	and	135,	139	(Gaudron)	
4	(1992)	176	CLR	77	at	105-107	(Mason	CJ,	Toohey	and	McHugh	JJ),	109,	110,	
112	(Brennan	J),	131	(Dawson	J)	and	135,	136,	139	(Gaudron).	The	authorities	
cited	were:	Oppenheimer	v	Cattermole	[1976]	AC	249	at	261,	263-264,	267,	278-
279;	Kramer	v	Attorney-General	[1923]	AC	528	at	537;	R	v	Burgess;	Ex	parte	
Henry	(1936)	55	CLR	608	at	649,	673;	Stoeck	v	Public	Trustee	(1921)	2	Ch	67,	at	
82,	per	Russell	J;	Ex	parte	Konen	(1941)	59	WN	(NSW)	29	at	30.		Brennan	J	also	
referred	to	R	v	Lynch	[1903]	1	KB	444,	but	only	as	an	example	of	war-time	
qualification	of	the	application	of	foreign	law	based	on	public	policy.	
5	(1992)	176	CLR	77	at	105-107	(Mason	CJ,	Toohey	and	McHugh	JJ),	109-113	
(Brennan	J)	131	(Dawson	J)	and	135-136	(Gaudron	J)	
6	Convention	on	Certain	Questions	relating	to	the	Conflict	of	Nationality	Laws,	The	
Hague,	12	April	1930,	see	in	particular	Articles	1-3.		The	Convention	was	ratified	
by	Britain	on	April	6th,	1934	and	Australia	on	November	10th,	1937	
7	(1992)	176	CLR	77	at	107	(Mason	CJ,	Toohey	and	McHugh	JJ),	109	(Brennan	J)	
121	(Deane	J)	and	135	(Gaudron	J)	
8	See	the	summary	of	argument:	(1992)	176	CLR	77	at	87-91		
9	Subject	to	any	implicit	qualification,	as	to	which	see:	Re	Canavan	[2017]	HCA	45	
at	[13];	Re	Gallagher	[2018]	HCA	17	
10	By	the	second	limb	of	s44(i),	I	mean	the	words	underlined	below:	

Any	person	who:	
(i)		is	under	any	acknowledgment	of	allegiance,	obedience,	or	
adherence	to	a	foreign	power,	or	is	a	subject	or	a	citizen	or	entitled	
to	the	rights	or	privileges	of	a	subject	or	a	citizen	of	a	foreign	
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even	if	that	person	is	also	an	Australian	citizen.		That	approach	has	been	applied	
in	subsequent	decisions,	including	Sue	v	Hill11	and	Re	Canavan.12		In	each	case,	as	
in	Sykes	v	Cleary,	the	issue	before	the	court	was	the	effect	of	s44(i)	at	the	relevant	
time	for	the	parliamentarians	to	whom	each	case	related,	and	the	court	was	not	
asked	to	consider	the	approach	of	the	common	law	in	1900	to	these	issues.		The	
High	Court	has	considered	the	implications	of	some	of	the	relevant	historical	
background	for	the	meaning	of	"aliens"	in	s	51(xix),13	but	not	directly	in	respect	
of	s44(i)	or	the	treatment	of	dual	nationality.	

In	1900,	a	different	understanding	of	the	second	limb	of	s44(i)	was	available,	
having	regard	to	the	historical	context	and	the	approach	of	the	common	law	at	
that	time	to	the	allegiance	owed	by	a	British	subject14	and	the	recognition	of	
foreign	law	in	relation	to	any	dual	nationality15	or	"double	allegiance"	(as	it	was	
then	often	called)	of	a	British	subject.		It	is	argued	below	that:	

a) Despite	changes	in	the	common	law's	approach	to	"allegiance",16	and	
significant	legislative	amendments,17	the	feudal	origins	of	the	concept	
continued	to	be	important	in	1900.		The	allegiance	owed	by	a	British	
subject	was	understood	to	be	absolute	and	paramount,	prevailing	over	
any	obligations	to	foreign	powers.		Consequently	it	was	inconsistent	with	
de	jure	recognition	by	English	law	of	any	equivalent	or	unqualified	
obligation	to	a	foreign	power.		The	words	of	the	second	limb	of	s44(i),	
"subject	...	of	a	foreign	power",	would	have	been	understood	to	mean	
"subject	...	belonging	to	a	foreign	power",	with	connotations	of	subjection,	
possession	and	obligations	of	absolute	allegiance.18			

																																																																																																																																																															
power;	or	
...	

shall	be	incapable	of	being	chosen	or	of	sitting	as	a	senator	or	a	member	
of	the	House	of	Representatives.	

11	(1999)	199	CLR	462	at	486-487	[47]	(Gleeson	CJ,	Gummow	and	Hayne	JJ),	529	
[175]	(Gaudron	J)	
12	[2017]	HCA	45	
13	Re	Patterson;	Ex	parte	Taylor	(2001)	207	CLR	391,	[2001]	HCA	51;	Re	Minister	
for	Immigration	and	Multicultural	Affairs;	Ex	parte	Te	(2002)	212	CLR	162,	
[2002]	HCA	48;	Singh	v	Commonwealth	(2004)	222	CLR	322,	[2004]	HCA	43	
14	Noting	that	"Australian	citizen"	had	no	legal	meaning	until	1948,	and	
Australian	citizens	were	described	as	having	the	status	of	British	subjects	until	
1987:	Sue	v	Hill	(1999)	199	CLR	462	at	527-8	(Gaudron	J)	
15	I	will	use	this	term	and	"dual	citizen",	even	though	"multiple	nationality"	may	
be	a	better	term	given	that	it	is	not	uncommon	for	a	person	to	have	more	than	
two	nationalities:	Alfred	Michael	Boll,	Multiple	Nationality	and	International	Law		
(Martinus	Nijhoff	Publishers,	2007)	page	2	
16	See	eg	Re	The	Stepney	Election	Petition;	Isaacson,	Petitioner;	Durant	(1886)	17	
QBD	54,	discussed	below	at	footnote	68	
17	In	particular,	the	Naturalization	Act	1870	(33	&	34	Vict.	c.14)(Imp)	
18	See	A	New	English	Dictionary	On	Historical	Principles	Volume	VII.	O-P.	Part	I.	0	
TO	PF.	(Clarendon	Press	1905):	
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b) The	approach	in	Sykes	v	Cleary	did	not	apply	in	1900.		Rather,	foreign	law	
concerning	the	nationality	of	British	subjects,	especially	in	matters	
relating	to	allegiance,	was	generally	treated	by	English	law	as	irrelevant,	
and	disregarded,	in	the	absence	of	a	clear	contrary	statutory	
requirement.	

c) The	second	limb	of	s44(i)	would	not	have	been	considered	in	1900	to	
provide	a	clear	contrary	intention	with	respect	to	British	subjects	who	
were	also	treated	as	subjects	or	citizens	by	a	foreign	power.		Such	
persons	would	not	have	been	regarded	as	foreign	subjects	or	citizens	
under	English	law	–	they	owed	their	allegiance	to	the	Queen,	regardless	
of	foreign	laws.		English	law	would	treat	them	simply	as	British	subjects.		
Foreign	law	claims	to	their	allegiance	would	be	irrelevant,	other	than	in	
determining	whether	a	person's	acknowledgment	of	such	claims	fell	
within	the	first	limb	of	s44(i)	or	amounted	to	treason	under	s44(ii).	

d) On	this	reading,	the	second	limb	of	s44(i)	had	no	application	to	British	
subjects	unless	they	were	naturalized	as	a	foreign	subject	or	citizen	while	
sitting	as	a	senator	or	member	of	the	House	of	Representatives.19		
However,	the	second	limb	was	not	superfluous,	but	rather	had	an	
application	similar	to	that	of	equivalent	clauses	in	the	Australian	
colonies'	constitutions,	and	more	consistent	with	the	historical	context,	
drafting	history	and	purpose	of	s44(i).	

If	the	arguments	above	are	correct,	they	may	raise	questions	as	to:	(i)	whether	
the	High	Court	should	be	asked	to	reconsider	the	approach	in	Sykes	v	Cleary	and	
(ii)	to	the	extent	that	the	approach	in	Sykes	v	Cleary	resulted	from,	or	effected,	a	
change	in	the	common	law	–	whether	it	would	be	open	to	parliament	to	reverse	
that	change	with	respect	to	s44(i)	or	its	application.	

	

The	allegiance	owed	by	a	British	subject	

Some	of	the	common	law	and	historical	context	relevant	to	s44(i)	was	
considered	in	Singh	v	Commonwealth.20		Although	that	consideration	led	the	
majority	and	minority	to	different	conclusions	on	the	meaning	of	"aliens"	in	
1900,	the	following	was	uncontroversial:	

a) British	subjects	owed	absolute	and	indelible	allegiance,	which	had	feudal	
origins,	until	187021	

																																																																																																																																																															
Of		...	XIV.	In	the	sense	Belonging	or	pertaining	to;	expressing	possession	
and	its	converse	...	47.	Belonging	to	a	place,	as	a	native	or	resident.		...	49.	
Belonging	to	a	person	(etc.),	as	something	that	he	(etc.)	has	or	possesses	

19	In	which	case	it	was	arguably	necessary	to	make	it	clear	that	such	
parliamentarians	would	lose	their	place	under	s45:	see	footnote	120	
20	(2004)	222	CLR	322,	[2004]	HCA	43	
21	(2004)	222	CLR	322,	[2004]	HCA	43	at	[61]-[86],	[96]	(McHugh	J,	dissenting),	
[164]-[165],	[168]-[172]	(Gummow,	Hayne	and	Heydon	JJ),	[224]-[225](Kirby	J),	
[298]-[299],	[308]	(Callinan	J,	dissenting)	
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b) The	common	law	of	England	determined	nationality	based	on	place	of	
birth	(jus	soli),	which	conflicted	with	the	approach	based	on	descent	(jus	
sanguinis)	used	by	many	other	Western	legal	systems.22	

c) The	Naturalization	Act	1870	(33	&	34	Vict.	c.14)	(Imp)	(1870	Act)	
modified,23	but	did	not	abolish,24	the	indelible	nature	of	that	allegiance,	as	
had	been	recommended	by	the	1869	Report	of	the	Royal	Commissioners	
for	inquiring	into	the	Laws	of	Naturalization	and	Allegiance	25	(1869	Royal	
Commission	Report).	

The	continuing	relevance	of	the	feudal	roots	of	"allegiance"	in	1900	is	apparent	
from	Quick	and	Garran's	brief	commentary	on	s44(i),	which	uses	the	analogy	of	
"liege	lord"	for	the	sovereign.26		That	is	significant	since,	in	feudal	theory,	liege	
fealty	could	only	be	owed	to	one	liege	lord.27		In	1902,	John	Salmond,	who	had	
been	a	professor	of	law	at	the	University	of	Adelaide	since	1897,	described	the	
development	of	liege	fealty	into	the	doctrine	of	indelible	allegiance.28		Salmond	
explained	that	"allegiance"	originally	signified	absolute	and	unqualified	liege	
fealty	owed	to	a	liege	lord,	rather	than	the	qualified	fealty	a	vassal	might	swear	
to	some	other	lord.		He	noted:29	

																																																								
22	(2004)	222	CLR	322,	[2004]	HCA	43	at	[30]	(Gleeson	CJ),	[81],	[84],	[90]	
(McHugh	J,	dissenting),	[173]-[174],	[178]-[183]	(Gummow,	Hayne	and	Heydon	
JJ),	[250]-[253]	(Kirby	J),	[300]-[304]	(Callinan	J,	dissenting)	
23	(2004)	222	CLR	322,	[2004]	HCA	43	at	[86]-[91]	(McHugh	J,	dissenting),	
[173]-[176],	[184]	(Gummow,	Hayne	and	Heydon	JJ),	[253]	(Kirby	J)	
24	(2004)	222	CLR	322,	[2004]	HCA	43	at	[88],	[91]	(McHugh	J,	dissenting),	
[173]-[174]	(Gummow,	Hayne	and	Heydon	JJ).		At	[174],	Gummow,	Hayne	and	
Heydon	JJ	said	that	the	1870	Act	"abandoned	the	principle	that	being	a	natural-
born	British	subject	was	an	indelible	status".		That	was	clearly	the	case	where	the	
Act	permitted	that	status	to	be	terminated,	such	as	where	a	British	subject	under	
s6	"when	in	any	foreign	state	and	not	under	any	disability	voluntarily"	became	
naturalized	in	such	state.		However,	allegiance	continued	to	be	indelible	outside	
of	those	cases,	or	to	the	extent	required	by	implied	limitations:	see	eg	R	v	Lynch	
[1903]	1	KB	444;	The	King	v	Commanding	Officer,	30th	Battalion	Middlesex	
Regiment,	Ex	Parte	Freyberger	[1917]	2	KB	129	(KB	and	CA)	
25	HMSO	London	1869	
26	J	Quick	and	RR	Garran,	The	annotated	constitution	of	the	Australian	
Commonwealth	1901	at	491,	sections	§143.	"Allegiance,	Obedience,	or	
Adherence."	and	§144.	"A	Subject	or	a	Citizen."	
27	This	may	have	been	the	reason	for	the	comment,	made	by	Patrick	Glynn	during	
debate	on	the	1891	draft	of	s44(i),	that	a	person	"cannot	have	two	allegiances":	
Official	Report	of	the	National	Australasian	Convention	Debates,	(Adelaide),	15	
April	1897	at	736.	The	comment	was	made	in	response	to	the	question	
mentioned	at	footnote	131	regarding	German	colonists	who	may	have	previously	
served	in	the	German	army:	"Mr.	GLYNN:	You	cannot	have	two	allegiances.		Mr.	
BARTON:	No;	a	man	might	have	to	go	out	of	our	Parliament	to	serve	against	us."	
28	John	W.	Salmond,	“Citizenship	and	Allegiance”	(1902)	18	L	Q	Rev	49	
29	John	W.	Salmond,	“Citizenship	and	Allegiance”	(1902)	18	L	Q	Rev	49	at	51	
(footnote	omitted)	
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There	is	nothing	in	feudal	theory	or	practice	to	prevent	a	man	from	
having	more	lords	than	one.		In	such	a	case	he	owes	fealty	to	both	...		But	
he	can	owe	liege	fealty	(ligeantia)	to	one	only.		He	can	have	two	lords,	but	
not	two	liege	lords.		This	was	a	fundamental	maxim	of	feudalism.		...		The	
fealty	which	he	owes	to	one	of	them	...	is	subject	always	to	the	claim	of	...	
his	liege	lord	...	

However,	once	the	king	became	sovereign	lord	of	all:30	

...	it	became	clear	that	there	was	no	liege	fealty	possible	or	lawful,	save	
that	which	was	due	to	the	king	himself.	...		So	it	came	about	that	allegiance	
took	on	its	modern	meaning,	and	came	to	signify	exclusively	the	fidelity	
due	from	a	subject	to	his	king,	he	being	the	only	person	by	whom	fidelity	
of	so	absolute	a	sort	could	be	lawfully	demanded.	

The	absolute	and	indelible	nature	of	the	allegiance	owed	by	a	British	subject	had	
the	potential	to	create	a	serious	dilemma	for	dual	citizens,	as	demonstrated	in	
the	mid-eighteenth	century	in	Aeneas	Macdonald’s	Case.31		Macdonald	had	lived	
in	France	from	infancy	but	was	found	to	be	a	British	subject	and	convicted	of	
treason	for	his	role	in	support	of	the	Jacobites.		The	court	firmly	rejected	the	
suggestion	by	Macdonald's	counsel	that	indelible	allegiance	was	an	outdated	
"slavish	principle".32		Macdonald	was	sentenced	to	death	but	later	pardoned	on	
condition	he	remained	abroad.	

It	was	clear	that	the	absolute	and	indelible	nature	of	a	British	subject's	allegiance	
was	not	consistent	with	de	jure	recognition	by	English	law	of	any	equivalent	or	
unqualified	obligation	to	a	foreign	power.		A	British	subject's	allegiance	could	not	
be	divested,	nor	was	it	"in	the	power	of	any	foreign	prince	...	to	dissolve	the	bond	of	
allegiance	between	that	subject	and	the	crown".33	

In	the	nineteenth	century,	increasing	emigration	and	the	1812	war	with	the	US34	
gave	greater	prominence	to	the	conflict	between	indelible	allegiance	and	dual	

																																																								
30	John	W.	Salmond,	“Citizenship	and	Allegiance”	(1902)	18	L	Q	Rev	49	at	52	
(footnote	omitted)	
31	(1747)	18	State	Tr	857	at	859	
32	(1747)	18	State	Tr	857	at	858-859	
33	Aeneas	Macdonald’s	Case	(1747)	18	State	Tr	857	at	859	
34	One	of	the	causes	of	the	1812	war	was	the	British	practice	of	stopping	US	flag	
ships	to	"impress"	naturalized	Americans	into	naval	service,	on	the	basis	that	
they	continued	to	be	British	subjects	and	owed	indelible	allegiance	to	the	King,	
see	for	example:	Peter	J	Spiro,	“Dual	Nationality	and	the	Meaning	of	Citizenship”	
(1997)	46	Emory	LJ	1411	at	1421-1423;	Thomas	S.	Martin,	"Nemo	Potest	Exuere	
Patriam:	Indelibility	of	Allegiance	and	the	American	Revolution"	(1991)	35	
American	Journal	of	Legal	History	205	at	217-218.		The	Prince	Regent	strongly	
defended	Britain's	practice	of	impressment	when	replying	to	America's	
declaration	of	war:	

There	is	no	right	more	clearly	established	than	the	right	which	a	
Sovereign	has	to	the	allegiance	of	his	subjects,	more	especially	in	time	of	
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nationality.		However,	commentators	continued	to	recognise	that	allegiance	was	
absolute	as	a	matter	of	law,	despite	an	increasing	tendency	for	governments	to	
show	leniency.35	

The	1870	Act	modified	indelible	allegiance	to	allow	expatriation	by	British	
subjects	"when	in	any	foreign	State	and	not	under	any	disability".36		It	did	so	in	a	
manner	designed	to	minimise	dual	citizenship37	by	providing	that,	from	the	time	
of	becoming	naturalized,	a	person	would	be	deemed	to	have	ceased	to	be	a	
British	subject.	38		The	implicit	assumption	of	1870	Act	was	that	British	subjects	
would	continue	to	owe	absolute	allegiance	to	the	extent	that	the	Act	did	not	
provide	otherwise.		

Another	noteworthy	reform	made	by	the	1870	Act	was	the	removal	of	
restrictions	on	naturalized	persons	holding	certain	positions,	including	as	
members	of	either	House	of	Parliament.			The	restrictions	were	introduced	by	the	
Act	of	Settlement	of	1701	to	ease	public	suspicion	of	foreigners	prompted	by	the	
Dutch	favourites	of	William	III.39		In	1844,	many	of	the	restrictions	had	been	
removed	on	the	recommendation	of	the	Select	Committee	on	the	Laws	Affecting	
Aliens.40		The	Committee's	terms	of	appointment	specifically	prevented	them	
addressing	the	bar	to	membership	of	either	House	of	Parliament.		The	1869	
Royal	Commission	was	not	so	limited,	and	the	1870	Act	gave	effect	to	its	

																																																																																																																																																															
war.	Their	allegiance	is	no	optional	duty	...	it	began	with	their	birth,	and	
can	only	terminate	with	their	existence.…	
...	it	is	obvious	that	to	abandon	this	ancient	right	of	Great	Britain,	and	to	
admit	these	novel	pretensions	of	the	United	States,	would	be	to	expose	to	
danger	the	very	foundation	of	our	maritime	strength.	

(Appendix	to	the	1869	Royal	Commission	Report,	page	35)	
The	issue	was	too	important	for	Britain	to	concede	in	the	treaty	that	ended	the	
war,	and	continued	to	be	a	source	of	tension	with	the	US	for	at	least	half	a	
century.		The	Appendix	to	the	1869	Royal	Commission	Report	at	pp	29-52	
provides	a	23	page	account	of	the	correspondence	between	Britain	and	the	US	on	
this	issue,	introduced	with	the	comment	"it	would	be	impracticable	...	to	attempt	
to	give	a	full	account".	
35	See	for	example,	Robert	Phillimore,	Commentaries	upon	International	Law	(Vol	
I	1854)	at	262	(Phillimore	later	became	a	judge	of	the	High	Court	of	Admiralty	
and	one	of	the	Royal	Commissioners	for	the	1869	Royal	Commission	Report).		
For	other	contemporary	commentary	prior	to	1870	see	eg:	John	Hosack,	A	
Treatise	on	the	Conflict	of	Laws	of	England	and	Scotland	(Edinburgh,	1847)	at	
104-112;	J	Westlake,	A	Treatise	on	Private	International	Law	(1st	ed,	1858)	at	21-
24	
36	Section	6	
37	As	recommended	by	the	1869	Royal	Commission	Report	at	page	xi,	xii	(G	W	W	
Bramwell	and	M	Bernard),	xiii	(W	V	Harcourt)	
38	Section	6	
39	See	eg	the	discussion	of	this	in	the	Report	from	the	Select	Committee	on	the	
Laws	Affecting	Aliens,	House	of	Commons,	2	June	1843	at	iii	
40	Aliens	Act	1844	(7	&	8	Vic.	c.	66)(Imp);	Report	from	the	Select	Committee	on	
the	Laws	Affecting	Aliens,	House	of	Commons,	2	June	1843	at	x	
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unanimous	recommendation41	that	naturalized	foreigners	should	have	all	the	
rights	and	privileges	of	a	natural	born	subject.42	

A	review	of	the	1870	Act	by	an	interdepartmental	Naturalization	Laws	
Committee	was	underway	in	1900	when	Barton	and	others	arrived	in	London	to	
assist	with	the	passage	of	the	Constitution	Bill.43		The	British	Colonial	Office,	
which	was	responsible	for	the	Constitution	Bill,	also	had	a	representative	on	the	
Naturalization	Laws	Committee.44		The	Committee	ultimately	reported	in	1901,	
strongly	endorsing	the	policy	of	the	1870	Act	reforms,	while	recommending	
amendments	to	address	drafting	defects.45	

	

Dual	citizenship	and	recognition	of	foreign	law	

The	1870	Act	gave	rise	to	de	jure	recognition	of	dual	nationality	under	English	
law.46		However	the	very	limited	circumstances	in	which	it	required	reference	to	

																																																								
41	1869	Royal	Commission	Report	at	vi,	xi.		The	Lord	Chief	Justice	of	England	
expressed	strong	support,	noting:		

...	it	is	desirable	to	attach	the	newly	admitted	subject	as	much	as	possible	
to	the	country	of	adoption,	and	not	to	leave	room	for	any	feeling	of	
hardship	or	wrong	arising	from	a	sense	of	illiberal	jealousy	or	ungenerous	
distrust	

(Sir	Alex	Cockburn,	Nationality:	or	the	Law	Relating	to	Subjects	and	Aliens,	
Considered	with	a	View	to	Future	Legislation	(London	1869)	pp210-211)	
42	This	reform	is	noted	in	Quick	and	Garran:	J	Quick	and	RR	Garran,	The	
annotated	constitution	of	the	Australian	Commonwealth	1901	at	601	§194	and	
478	§132	(passage	quoted	from	May's	Parliamentary	Practice)	
43	As	to	which	see	eg:	Alfred	Deakin,	The	Federal	Story;	J	D	Heydon,	"One	Small	
Point	About	Originalism"	(2009)	28	University	of	Queensland	Law	Journal	7-17	
44	Hugh	Bertram	Cox,	Legal	Assistant	Under	Secretary	of	State,	Colonial	Office	
45	Report	of	the	Naturalization	Law	Committee	(HMSO	London	1901)	(1901	
Report).		The	Committee	acknowledged	that	the	hoped	for	treaties	to	minimize	
dual	nationality	had	not	eventuated	(page	6	at	[4])	but	nevertheless	reaffirmed	
the	desirability	of	that	goal	(page	11	at	[28]).	The	Committee	also	noted	that	"a	
considerable	proportion"	of	naturalization	applications	were	made	for	the	
purpose	of	removing	restrictions	such	as	the	bar	on	aliens	being	a	member	of	
either	House	of	Parliament.		The	Committee	recommended	removal	of	such	
restrictions	as	remained	for	naturalized	persons	(page	10	at	[20]-	[21])	
46	As	was	noted	by	Salmond:	John	W.	Salmond,	“Citizenship	and	Allegiance”	
(1902)	18	L	Q	Rev	49	at	56-57.		For	example,	it	was	implicit	that	in	s4	that	a	
person	who	was	both	a	British	subject	and	a	subject	of	a	foreign	state	at	birth	
would	continue	to	be	a	dual	citizen	until	either	foreign	nationality	was	
terminated	under	the	foreign	law	or	the	person	made	a	declaration	of	alienage	
under	s4	and	ceased	to	be	a	British	subject.		However,	the	foreign	nationality	of	
the	person	only	became	relevant	under	s4	if	that	person	made	a	declaration	of	
alienage,	at	which	point	reference	to	foreign	law	was	required	to	determine	
whether	the	person	was	entitled	to	do	so.			
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foreign	law	left	the	position	well	short	of	the	approach	in	Sykes	v	Cleary.		The	Act	
required	reference	to	foreign	law:	

a) To	determine	whether	a	natural	born	British	subject	was	at	birth	"under	
the	law	of	any	foreign	State	a	subject	of	such	State"	and	remained	a	subject	
of	the	foreign	state	such	as	to	be	entitled	to	make	a	declaration	of	
alienage.47	

b) To	determine	whether	a	naturalized	British	subject,48	or	one	who	had	
made	a	declaration	of	British	nationality,49	had	ceased	to	be	a	subject	of	a	
foreign	state	for	the	purposes	of	sections	6(1),	7,	8	or	10	of	the	Act.		If	they	
remained	a	subject	of	the	foreign	state	they	would	not	be	deemed	to	be	a	
British	subject	when	within	the	limits	of	that	foreign	state.50	

It	appears	that,	in	the	case	of	a	British	subject	within	the	Queen's	domains,	
reference	to	foreign	law	was	only	required	by	the	1870	Act	where	such	a	subject	
made	a	declaration	of	alienage	under	section	4	–	in	which	case	a	subject	entitled	
to	make	such	a	declaration	would	cease	to	be	a	British	subject.		This	suggests	
that,	as	a	practical	matter,	1870	Act	made	little	change	to	recognition	of	foreign	
law.51	In	1902,	Salmond	noted	the	1870	Act	had	resulted	in	de	jure	double	
allegiance,	but	observed:52	

The	Naturalization	Act,	1870,	has	been	careful,	however,	to	provide	to	
some	extent	against	the	existence	of	double	allegiance.		The	reception	of	a	
British	subject	into	the	allegiance	of	a	foreign	state	extinguishes	his	
British	nationality	ipso	jure;	no	alien	naturalized	in	England	is	to	be	
deemed	a	British	subject	while	in	the	country	of	his	original	allegiance,	so	
long	as	by	the	law	of	that	country	he	remains	a	subject	of	it;	and	a	man	
who	is	a	British	subject	by	the	jus	soli,	and	a	foreigner	by	the	jus	sanguinis,	
may	make	his	election	between	these	two	conditions.	

The	approach	in	Sykes	v	Cleary	to	dual	nationality	and	recognition	of	foreign	law	
was	not	adopted	by	the	common	law	until	well	into	the	twentieth	century.53		
Even	in	the	mid-twentieth	century,	the	prevailing	view	appeared	to	be	that	any	

																																																								
47	Section	4	
48	Under	ss7,	8	or	10	
49	Under	s6(2)	
50	It	is	difficult	to	see	how	these	provisions	could	have	been	relevant	to	s44(i).		
As	to	the	circumstances	in	which	issues	were	likely	to	arise	as	a	practical	matter,	
see	W	E	Hall,	A	Treatise	On	The	Foreign	Powers	And	Jurisdiction	Of	The	British	
Crown	(London	1894)	at	p55	(§	32),	discussed	at	footnote	95	
51	Clive	Parry	concluded,	in	1958,	that	the	changes	made	by	the	1870	Act	
"disclose	no	evidence	of	a	duty	to	recognise	foreign	nationality	laws	as	such":	“The	
Duty	to	Recognise	Foreign	Nationality	Law”	(1958)	Heidelberg	Journal	of	
International	Law	337	at	343	
52	John	W.	Salmond,	“Citizenship	and	Allegiance”	(1902)	18	L	Q	Rev	49	at	56-57	
(footnote	omitted)	
53	This	may	help	to	explain	why	s44(i)	was	largely	forgotten	or	ignored	until	the	
1990s	
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foreign	nationality	of	a	British	citizen	was	generally	irrelevant,	and	therefore	
disregarded,	under	the	municipal	law	of	the	United	Kingdom	and	of	Australia.		
Clive	Parry,	in	1958,	referred	to	the	“duty”	in	article	1	of	the	1930	Hague	
Convention	to	recognise	foreign	nationality	law54	as	"an	imperfect	and	eccentric	
one",55	and	“an	otiose	conception	insofar	as	domestic	nationality	laws	are	
concerned".56		He	commented	that:57	

The	law	of	the	United	Kingdom	...	is	not	concerned	to	differentiate	
between	sub-categories	of	aliens	who	are	simply	persons	who	are	not	
British	subjects	for	any	general	purpose.		The	sole	nationality	question	
which	has	arisen	in	general	has	been	whether	the	de	cujus	be	a	British	
subject	or	not.	Whatever	the	answer	to	that	question,	it	is	generally	
irrelevant	that	he	is,	or	is	also,	a	national	of	any	foreign	State	...	

P	E	Nygh	wrote,	in	1963:58	

...	where	the	dual	nationality	consists	of	the	nationality	of	the	forum	and	
the	nationality	of	a	foreign	country,	the	courts	will	in	the	main	treat	the	
person	in	question	as	a	national	of	the	forum	and	disregard	his	second	
nationality.	

Speaking	of	municipal	law,	Nygh	wrote:59	

...	it	is	difficult	to	imagine	any	circumstances	in	which	the	courts	would	
give	effect	to	the	existence	of	the	second	nationality	except	of	course	

																																																								
54	Convention	on	Certain	Questions	relating	to	the	Conflict	of	Nationality	Laws,	The	
Hague,	12	April	1930,	Article	1:		

It	is	for	each	State	to	determine	under	its	own	law	who	are	its	nationals.	
This	law	shall	be	recognised	by	other	States	in	so	far	as	it	is	consistent	
with	international	conventions,	international	custom,	and	the	principles	
of	law	generally	recognised	with	regard	to	nationality.			

The	Convention	was	ratified	by	Britain	on	April	6th,	1934	and	Australia	on	
November	10th,	1937	
55	Clive	Parry,	“The	Duty	to	Recognise	Foreign	Nationality	Law”	(1958)	
Heidelberg	Journal	of	International	Law	337	at	360.		He	adds:		

In	fact,	it	is	a	tenable	thesis	that	it	does	not	exist-at	all	or	that,	insofar	as	it	
must	be	taken	to	have	been	imposed	by	the	Hague	Convention	of	1930	
upon	the	parties	thereto,	it	has	no	meaning.	

56	Clive	Parry,	“The	Duty	to	Recognise	Foreign	Nationality	Law”	(1958)	
Heidelberg	Journal	of	International	Law	337	at	362	
57	Clive	Parry,	“The	Duty	to	Recognise	Foreign	Nationality	Law”	(1958)	
Heidelberg	Journal	of	International	Law	337	at	365	
58	P	E	Nygh,	"Problems	of	Nationality	and	Expatriation	before	English	and	
Australian	Courts"	(1963)	12	International	and	Comparative	Law	Quarterly	175	
at	181	
59	P	E	Nygh,	"Problems	of	Nationality	and	Expatriation	before	English	and	
Australian	Courts"	(1963)	12	International	and	Comparative	Law	Quarterly	175	
at	182	
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where	they	are	expressly	directed	to	do	so	by	statute	or	in	the	case	where	
a	court	has	to	determine	whether	a	person	was	entitled	to	renounce	his	
United	Kingdom	or	Australian	citizenship	on	the	ground	that	he	
possessed	another	nationality.	

There	is	a	substantial	amount	of	nineteenth	century	and	early	twentieth	century	
commentary	and	case	law	supporting	the	approach	described	above,	some	of	
which	is	outlined	below.	

	

The	common	law's	approach	in	1900	

Identifying	the	approach	of	the	common	law	to	dual	nationality	in	1900	is	
complicated	by	the	significant	developments	then	underway	in	English	law	
regarding	each	of:	nationality,	competing	approaches	of	other	states	and	the	
principles	of	"conflicts	of	laws".60		In	view	of	that,	it	is	best	to	concentrate	on	the	
decisions	involving	the	most	closely	related	facts	and	issues.		Given	the	central	
place	of	allegiance	in	s44(i),	I	suggest	that	decisions	in	which	allegiance	is	an	
issue	warrant	the	most	attention.61	

A	number	decisions	prior	to	1900	support	the	principle	that	English	law	did	not	
recognise	foreign	law	regarding	the	nationality	of	British	subjects,	but	rather,	
treated	any	foreign	nationality	of	British	subjects	as	irrelevant	in	the	absence	of	a	
clear	contrary	statutory	requirement.		However,	there	does	not	appear	to	be	any	
authority	squarely	on	point	between	1870	and	1900.		Given	that,	it	is	necessary	
to	consider	also	early	twentieth	century	decisions	to	confirm	that	the	1870	Act	
had	not	changed	the	earlier	approach	of	the	common	law.	

The	common	law's	approach	prior	to	1870	is	demonstrated	by	Ann	(Smith).62		
The	“Ann”	was	a	ship	flying	American	colours	that	was	seized	on	the	Thames	
shortly	after	America	declared	war	on	Britain	in	1812.63		Its	Master	and	owner	
Mr	Smith	sought	restitution	under	an	Order	in	Council	requiring	"satisfactory	
proof"	to	the	court	that	the	vessel	was	“bona	fide	and	wholly	the	property	of”	a	

																																																								
60	For	a	contemporary	view,	see	eg:	A	V	Dicey,	A	Digest	of	the	Law	of	England	with	
Reference	to	the	Conflict	of	Laws	(1896)	at	15-22.		For	a	review	of	Dicey's	
influence	in	this	area	60	years	later,	see:	G	W	Bartholomew,	"Dicey	and	the	
Development	of	English	Private	International	Law"	(1959)	1	Tasmanian	
University	Law	Review	240	
61	Brennan	J	noted	in	Sykes	v	Cleary	(1992)	176	CLR	77	at	112	that	non-
recognition	may	be	justified	in	wartime	decisions	on	public	policy	grounds.		I	
would	suggest	that	such	cases	deserve	close	attention	since	they	raise	issues	of	
allegiance	in	their	strongest	and	clearest	form.	
62	(1813)	1	Dod	221;	165	ER	1290	
63	The	historical	context	of	Ann	(Smith)	is	worth	noting	briefly.	The	decision	was	
given	less	than	6	weeks	after	the	Prince	Regent	replied	to	America's	declaration	
of	war,	defending	Britain's	practice	of	impressment,	as	noted	in	footnote	34	
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British	subject.	64		Mr	Smith	was	born	in	Scotland,	but	had	lived	abroad	for	some	
time	and	been	admitted	as	an	American	citizen	about	16	years	previously	“for	
the	purpose	of	commerce	only”.65		The	court	nevertheless	regarded	Mr	Smith	as	a	
British	subject,66	but	refused	restitution	on	the	basis	that	the	Order	applied:67	

...	only	to	those	who	are	clearly	and	habitually	British	subjects,	having	no	
intermixture	of	foreign	commercial	character.		It	never	could	be	the	
intention	of	His	Majesty’s	Government,	that	the	benefit	of	this	Order	
should	be	extended	to	a	person	who	has	thrown	off	his	allegiance,	and	
estranged	himself	from	his	British	character,	as	far	as	his	own	volition	
and	act	could	do.	

The	court	paid	no	regard	to	American	law	or	any	status	conferred	by	it.		Rather,	
the	decision	was	based	on	the	intention	of	the	Order	and	the	acts	of	Mr	Smith	
himself.	

The	nature	of	allegiance	was	considered	in	1886	in	Isaacson	v	Durant,68	in	
determining	whether	London	residents	born	in	Hanover,	then	a	state	in	the	
German	Confederation,	could	vote	in	an	election	for	members	of	the	English	
parliament.69		The	court	rejected	an	argument	that,	in	cases	of	conflicting	
allegiances,	English	law	recognised	a	right	of	election	as	to	which	sovereign	to	
serve.70		The	court	did	so,	in	part,	because	it	was	"contrary	to	the	elementary	idea	
of	allegiance	itself".71		The	court	considered	that	legislative	changes	had	resulted	
in	allegiance	being	owed	to	the	King	in	his	politic	rather	than	personal	capacity,72	
but	rejected	the	novel	concept	of	election.	

																																																								
64	(1813)	1	Dod	221	at	222-3;	165	ER	1290	at	1291	
65	(1813)	1	Dod	221	at	223;	165	ER	1290	at	1291	
66	(1813)	1	Dod	221	at	223;	165	ER	1290	at	1291:		

For	some	purposes	he	is	undoubtedly	so	to	be	considered.		He	is	born	in	
this	country,	and	is	subject	to	all	the	obligations	imposed	upon	him	by	the	
nativity.	He	cannot	shake	off	his	allegiance	to	his	native	country,	or	divest	
himself	altogether	of	his	British	character	by	a	voluntary	transfer	of	
himself	to	another	country.	

67	(1813)	1	Dod	221	at	225;	165	ER	1290	at	1292	
68	Re	The	Stepney	Election	Petition;	Isaacson,	Petitioner;	Durant	(1886)	17	QBD	54	
69	It	was	argued	that	they	could	because	they	were	"subjects"	rather	than	aliens,	
even	though	they	had	not	been	naturalized	as	British	citizens,	since	the	Crowns	
of	England	and	Hanover	were	unified	when	they	were	born.		That	unification	had	
ended	with	Queen	Victoria,	who	was	excluded	under	the	succession	rules	of	
Hanoverian	law	because	she	was	a	woman.	
70	Re	The	Stepney	Election	Petition;	Isaacson,	Petitioner;	Durant	(1886)	17	QBD	54	
at	60	
71	Re	The	Stepney	Election	Petition;	Isaacson,	Petitioner;	Durant	(1886)	17	QBD	54	
at	62-63	
72	Re	The	Stepney	Election	Petition;	Isaacson,	Petitioner;	Durant	(1886)	17	QBD	54	
at	65-66	
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The	first	two	decades	of	the	twentieth	century	produced	a	number	of	wartime	
cases	in	which	dual	citizens	were	treated	the	same	as	any	other	British	subject	–	
their	nationality	under	foreign	law	being	disregarded	or	treated	as	irrelevant.	

In	R	v	Lynch,73	Australian-born	Arthur	Alfred	Lynch	was	tried	for	treason	for	his	
role	in	the	Boer	War.		Lynch	had	fought	against	Britain	after	being	naturalized	as	
a	citizen	of	the	South	African	Republic.		He	argued	that	he	ceased	to	be	a	British	
subject	when	naturalized,	and	so	could	not	be	guilty	of	treason.74		The	court	
rejected	that,	holding	that	the	1870	Act	did	not	permit	naturalization	in	an	
enemy	country	during	war	and,	in	any	case,	Lynch's	first	steps	to	seek	
naturalization	were	not	covered	by	his	defence.		Lord	Alverstone	CJ	said:75	

In	my	opinion	there	is	nothing	in	the	Act	of	1870	to	justify	the	contention	
that	an	act	of	treason	can	give	any	rights	to	any	person	whatever.	If	it	was	
the	intention	of	the	Legislature	to	produce	so	strange	a	result,	that	
intention	must	be	found	expressed	in	clear	and	explicit	language,	and	not	
be	inferred	from	general	language	designed	to	serve	another	and	useful	
purpose.	

In	effect,	Lynch's	South	African	citizenship	was	treated	as	irrelevant.		The	
legislation	did	not	evince	a	sufficiently	clear	intention	to	require	that	it	be	
recognised	so	as	to	make	him	an	enemy	combatant	rather	than	a	traitor.	

Lynch	was	applied	during	World	War	I	in	The	King	v	Commanding	Officer,	30th	
Battalion	Middlesex	Regiment,	Ex	Parte	Freyberger76	to	hold	that	a	natural	born	
British	subject,	who	was	also	an	Austrian	(enemy)	subject	by	descent,	could	not	
during	a	time	of	war	make	a	declaration	of	alienage	to	become	solely	a	subject	of	
an	enemy	state.	Freyberger	was	treated	the	same	as	any	other	British	subject,	
with	no	recognition	of	his	other	nationality.	

After	the	end	of	World	War	I,	these	issues	came	before	the	House	of	Lords	in	
Kramer	v	Attorney-General,77	in	which	a	British	Order	in	Council78	charging	
property	of	"German	nationals"	with	payment	of	Allied	claims	was	held	to	apply	

																																																								
73	[1903]	1	KB	444	
74	At	that	time	it	was	generally	accepted	that	only	subjects	could	commit	treason	
outside	the	King's	realm.		See	eg:	S.	C.	Biggs,	"Treason	and	the	Trial	of	William	
Joyce"	(1947)	7(1)	The	University	of	Toronto	Law	Journal	162-195	
75	[1903]	1	KB	444	at	458-459.		See	also	Wills	J	at	459:		

...	an	army	might,	if	each	member	of	it	were	individually	to	accept	letters	
of	naturalization	from	the	enemy,	desert	in	the	hour	of	battle	without	
rendering	any	of	its	members	liable	to	the	penalties	of	treason.	So	
extravagant	a	conclusion	shews	conclusively	that	the	contention	cannot	
be	supported.	

76	[1917]	2	KB	129	(KB	and	CA).		See	also	Gschwind	v	Huntington	[1918]	2	KB	
420	(DC)	
77	[1922]	2	Ch	D	850	(CA);	[1923]	AC	528	(HL).		See	also	In	Re	Chamberlain’s	
Settlement;	Chamberlain	v	Chamberlain	[1921]	2	Ch	533	
78	made	to	implement	the	Treaty	of	Versailles	



	

	 13	

to	a	British	subject	who	was	also	a	German	national	under	German	law.		In	the	
Court	of	Appeal,	Younger	LJ	had	delivered	a	strong	dissent	arguing	that	the	
Order	could	not	apply	to	German	nationals	who	were	also	British	subjects	as:79	

...	being	by	English	law	British	subjects,	these	people	cannot	by	that	law	
be	anything	else,	in	the	absence	of	express	statutory	provision	to	that	
effect.	

After	accepting	that	only	German	law	could	determine	whether	a	person	was	a	
German	national,	Younger	LJ	continued:80	

But	while	English	law	cannot	determine	when	a	particular	person	is	a	
national	of	Germany,	it	can,	for	its	own	purposes,	determine	when	he	is	
not.	To	be	a	German	national	an	individual	must	always	be	such	by	
German	law.	But	every	such	national	is	not	necessarily	to	be	so	regarded	
by	an	English	Court,	or	in	an	imperial	statute.	

The	House	of	Lords	unanimously	rejected	Younger	LJ's	view	that	the	Order	could	
not	apply	to	Kramer.		But	the	Law	Lords	did	so	on	the	basis	that	the	Order's	
express	use	of	the	term	"German	national"	made	it	impossible	to	avoid	
determining	its	meaning	according	to	German	law.	Viscount	Cave,	in	response	to	
Younger	LJ's	proposition	that	the	appellant	"cannot	be	regarded,	on	construction,	
as	a	German	national	for	the	simple	reason	that	he	is	a	British	subject",	said:81	

...so	to	hold	would	be	to	shut	one's	eyes	to	the	facts	and	to	the	whole	
purpose	of	the	Order	which	has	to	be	construed.	

Viscount	Cave	also	said	that:82		

Foreign	nationality	has	long	been	recognized	by	our	law	as	having	certain	
legal	consequences	in	this	country,	and	the	same	may	be	said	of	dual	
nationality;	and	if	it	be	established	...	that	the	appellant	is	in	fact	by	
German	law	a	German	national,	it	would	hardly	be	consistent	with	the	
scheme	or	language	of	the	Order	to	banish	that	fact	from	our	minds.	

The	last	clause	implies	that	it	was	the	"scheme	or	language	of	the	Order",	rather	
than	any	general	principle	of	the	common	law,	which	led	to	the	recognition	of	
Kramer's	dual	German	nationality.		That	was	consistent	with	the	principles	
relied	on	by	Younger	LJ,	apart	from	accepting	that	"clear"	rather	than	"express"	
statutory	intention	was	sufficient	to	require	recognition	of	the	dual	foreign	
citizenship.	

Two	Law	Lords	delivered	concurring	judgments	that	implied	support	for	some	of	
Younger	LJ's	principles.		Lord	Shaw	of	Dunfermline	commented	that	he	“was	

																																																								
79	[1922]	2	Ch	D	850	at	877	
80	[1922]	2	Ch	D	850	at	877	
81	[1923]	AC	528	at	537	
82	[1923]	AC	528	at	537	
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much	moved	by	the	powerful	dissent	of	Younger	L.J.	...	".83		Lord	Sumner	said	he	
agreed	that	a	British	subject	"retains	before	an	English	Court	of	law	the	status	of	a	
British	subject"	and	that	statutes	charging	his	property	"should	not	be	so	
construed	...		if	it	is	a	matter	of	real	doubt	whether	their	language	is	plain",	but	
concluded	that	"here	the	statutory	language	is	indeed	plain	beyond	a	doubt.”84	

The	House	of	Lords'	decision	demonstrates	that	the	courts	will	recognise	foreign	
law	conferring	foreign	nationality	on	a	British	subject	if	clearly	required	to	do	so	
by	legislation.		The	fact	that	the	Law	Lords	characterised	their	decision	so	
strongly	as	a	matter	of	"construction"85	demonstrates	that	in	1923	the	common	
law	did	not	recognise	any	broader	principle	requiring	recognition	of	the	foreign	
nationality	of	a	British	subject.	

Contemporary	statements	in	texts,	reports	and	articles	support	the	view	that,	
unless	a	statute	clearly	required	otherwise,	the	common	law	generally	treated	
foreign	nationality	of	a	British	subject	as	irrelevant,	and	treated	British	subjects	
with	dual	nationality	the	same	as	any	other	British	subject.			

Professor	A	V	Dicey,	in	the	1896	edition	of	his	Digest	of	the	Law	of	England	with	
Reference	to	the	Conflict	of	Laws,	wrote:86		

RULE	21.	-	Every	natural	person	is	either	a	British	subject	or	an	alien.	
	 	 	 	 Comment.	
...	
More	than	one	state	may	claim	the	allegiance	of	the	same	individual,	and	a	
man	whom	English	Courts	treat	as	a	British	subject	may,	by	French	Courts	
be	treated	as	a	French	citizen.87	

																																																								
83	[1923]	AC	528	at	538-539	
84	[1923]	AC	528	at	540	
85	[1923]	AC	528	at	532	(Viscount	Cave,	with	whom	Lords	Shaw,	Birkenhead	and	
Carson	concurred)	and	"wholly	one	of	the	construction	of	statutory	words"	at	539	
(Lord	Sumner)	
86	A	V	Dicey,	A	Digest	of	the	Law	of	England	with	Reference	to	the	Conflict	of	Laws	
(1896)	at	174	
87	The	comment	goes	on	to	note	that	an	alien	naturalized	under	the	1870	Act	was	
not	deemed	to	be	a	British	subject	within	the	limits	of	the	state	of	which	he	was	
previously	a	citizen	unless	he	had	ceased	to	be	a	subject	of	that	state	under	its	
laws.		Hence,	such	a	person	may	"under	some	circumstances	be	held,	even	by	
English	Courts,	to	be	an	alien"	(at	174-5,	emphasis	added).		The	underlined	
words,	and	the	fact	that	this	was	one	of	the	circumstances	(noted	above	at	
footnote	50)	in	which	the	1870	Act	clearly	required	recognition	of	foreign	laws,	
indicates	that	Dicey's	approach	is	consistent	with	the	suggested	principle	
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Professor	John	Westlake,	in	the	1905	edition	of	his	treatise	on	private	
international	law,	wrote:88		

In	summary,	nationality	is	always	in	principle	single,	and	where	a	person	
is	claimed	by	two	states	…	we	are	in	the	presence	of	jarring	claims	to	his	
entire	allegiance.		So	far	as	in	either	state	the	claim	has	to	be	dealt	with	by	
its	courts	of	law,	it	will	be	enforced	in	accordance	of	the	law	of	that	state	
on	its	national	character.	

The	Naturalization	Laws	Committee,	to	which	Professors	Westlake	(Cambridge)	
and	Dicey	(Oxford)	were	both	advisers,89	referred	in	its	1901	Report	to:90	

	...	the	rule	which	is	at	present	recognised,	that	when	a	person	has	a	
double	allegiance	he	is	under	a	paramount	obligation	to	that	one	of	the	
two	countries	in	which	he	for	the	time	being	is.		

Sir	Francis	Piggott	(Chief	Justice	of	Hong	Kong)	wrote	in	1907:91		

In	cases	of	double	nationality	...	the	Courts	of	neither	country	would	
recognise	a	judgment	given	in	the	other	based	upon	its	own	law:	for	
interpretation	of	the	law	would	probably	in	this	case	supersede	any	
principle	of	recognition.	

																																																								
88	J	Westlake,	A	Treatise	on	Private	International	Law	(4th	ed	1905)	at	356.	He	
expressed	similar	views	in	his	text	International	Law	Part	1	Peace	(1904)	at	221-
9,	for	example	(at	227):		

...	British	law	does	not	deviate	from	the	accepted	view	that	nationality	is	
single	in	principle,	but	the	principle	is	tempered	in	practice	by	
forbearance,	extended	willingly	or	stipulated	by	treaty,	in	the	case	of	
conflicting	claims	by	states	to	the	subjection	of	an	individual.	

89	1901	Report,	page	5	at	[1]	
90	1901	Report,	page	11	at	[28]	
91	Sir	Francis	Piggott,	Nationality	Including	Naturalization	And	English	Law	On	
The	High	Seas	And	Beyond	The	Realm	–	Part	I	Nationality	and	Naturalization	
(London	1907)	at	131.		Piggott	discusses	the	issue	of	recognition	by	foreign	
courts	of	nationality	and	naturalization	at	length	in	Chapter	IX,	which	concludes	
(at	134-5):		

...	the	nationality	of	the	subject	at	his	birth	is	the	link	which	binds	him	to	
his	Sovereign,	and	the	law	of	nationality	is	therefore	one	of	the	laws	
touching	the	sovereignty	which	other	nations	cannot	infringe,	or	if	they	
do,	cannot	expect	that	their	infringing	laws	will	be	recognised.	In	the	
conflict	between	the	law	of	nationality	and	the	law	of	naturalization,	I	
submit	that	the	law	which	appertains	to	the	former	Sovereign	must	
prevail.	

At	158-9	Piggott	discusses	s44(i)	of	the	Constitution,	treating	it	as	a	"condensed	
form"	of	the	provisions	of	the	Australian	colonies.		He	appears	to	assume	it	is	of	
similar	effect,	however	that	is	not	entirely	clear	given	the	focus	of	his	discussion	
is	on	the	effect	of	the	taking	of	an	oath	to	a	foreign	power	
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One	of	the	most	detailed	nineteenth	century	discussions	of	"double	nationality"	
was	that	of	W	E	Hall	in	1894.92		Quick	and	Garran	quote	from	Hall	in	their	
commentary	under	§132	"Subject	of	the	Queen"	on	the	meaning	of	"natural-born"	
in	s34:93	

The	status	of	the	parents	is	of	no	account,	provided	only	the	offspring	be	
born	within	the	realm.	"A	child	born	of	foreign	parents,	even	during	a	
accidental	stay	of	a	few	days,	is	fully,	and	until	the	age	of	twenty-one	
years	irretrievably,	a	British	subject."	(Hall,	Foreign	Jurisdiction,	p.20)	

The	original	context	of	the	statement	quoted	(italicised	below)	is	worth	noting.		
Hall	observes,	with	respect	to	natural-born	British	subjects,	that:	94	

...	they	stand	in	a	position	of	complete	equality	in	their	relation	to	the	
state.	English	law	knows	no	distinction	between	different	classes	of	
natural	born	British	subjects	in	respect	of	rights	or	obligations.	All	alike,	
whatever	their	parentage,	have	the	same	duty	of	allegiance,	the	same	
rights	within	the	British	dominions,	and,	subject	only	to	a	qualification	
introduced	in	certain	cases	for	reasons	of	public	policy1,	the	same	right	to	
recognition	and	protection	abroad.	And	as	the	quality	of	British	subject	is	
attributed	to	them	solely	in	virtue	of	their	birth	on	British	soil	or	within	
British	jurisdiction,	not	only	is	the	nationality	of	the	parents	without	any	
bearing	on	the	nationality	of	the	child,	but	the	duration	or	the	object	of	
their	sojourn,	if	they	be	foreigners,	is	immaterial.	A	child	born	of	foreign	
parents	even	during	an	accidental	stay	of	a	few	days	is	fully,	and	until	the	
age	of	twenty-one	years	irretrievably,	a	British	subject2.	It	is	equally	
immaterial	whether	children	are	of	legitimate	or	illegitimate	origin.	For	
the	reason	that	they	are	British	subjects	in	virtue	only	of	the	place	of	
birth,	irrespectively	of	any	other	motive	for	attributing	to	them	that	
status,	it	is	unnecessary	to	consider	whether	in	different	circumstances	
the	nationality	of	the	father	or	mother	would,	or	would	not,	determine	the	
nationality	of	the	child.	
	
1	See	§§	32	and	34.	

2	The	rule	appears	at	first	sight	to	be	a	harsh	one,	and	it	would	be	so	in	fact	if	British	national	character	were	

attended	by	the	onerous	incidents	which	weigh	upon	the	subjects	of	most	foreign	countries.	In	the	absence	of	

conscription,	and	in	presence	of	the	special	modifying	practice,	to	which	allusion	is	made	above,	it	probably	

can	never	operate	to	the	disadvantage	of	the	individual,	and	may	readily	be	to	his	advantage.	

The	paragraphs	Hall	notes	in	his	footnote	1	are	primarily	concerned	with	issues	
such	as	extradition	of	dual	citizens	and	their	protection	outside	the	British	

																																																								
92	W	E	Hall,	A	Treatise	On	The	Foreign	Powers	And	Jurisdiction	Of	The	British	
Crown	(London	1894)	see	Part	II	Chapter	I	generally,	and	especially	at	pp18-21	
(§§14-15),	45-48	(§26),	54-56	(§§31-32)	and	65-69	(§34)	
93	J	Quick	and	RR	Garran,	The	annotated	constitution	of	the	Australian	
Commonwealth	1901	at	478	
94	W	E	Hall,	A	Treatise	On	The	Foreign	Powers	And	Jurisdiction	Of	The	British	
Crown	(London	1894)	at	pp20-21	(§15)	(emphasis	added)	
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empire.		In	§32,	Hall	describes	the	circumstances	in	which	dual	nationality	could	
arise	under	the	1870	Act	ss6,	7	and	8	and	continues:95	

In	these	cases	double	nationality	exists,	but	in	ordinary	circumstances	its	
existence	is	in	no	way	likely	to	give	rise	to	practical	difficulty.	Except	
through	the	performance	of	certain	kinds	of	voluntary	acts	by	the	
individual,	in	doing	which	he	would	follow	the	law	of	the	country	which	
he	preferred,	his	nationality	would	only	come	into	play	if	he	stood	in	need	
of	protection,	or	if	a	demand	were	made	for	his	extradition.	...	

...	

Double	nationality	may	also	exist	in	persons	born	within	the	British	
dominions,	but	for	some	reason	other	than	naturalization,	claimed	also	as	
subject	by	another	state,	and	in	persons	born	in	a	foreign	country	to	
whom	Great	Britain	attributes	her	own	national	character.	In	these	
instances	the	conflicting	claims	are	brought	into	immediate	presence	of	
each	other.	From	the	present	point	of	view	the	result	is	that	the	members	
of	the	above	classes	are	British	subjects,	whose	quality	as	such	is	absolute	
until	they	shall	appear,	on	being	confronted	with	the	laws	of	another	
state,	to	have	a	foreign	nationality	which	the	British	government	
recognizes	as	being	legitimately	dominant	within	the	territory	of	that	
state	over	the	national	character	asserted	by	itself,	and	whom	
consequently	it	refuses,	either	as	a	matter	of	international	policy	or	in	
obedience	to	law	which	it	has	imposed	upon	itself	by	enactment,	to	
shelter	there	with	its	protection,	or	to	allow	to	do	acts	under	its	sanction	
which	are	permitted	to	its	unquestionable	subjects.	

Hall's	discussion	in	§34	focuses	on	the	British	government's	practice	regarding	
protection,	extradition	and	military	service,96	rather	than	the	treatment	of	dual	
nationality	under	English	law.	

Quick	and	Garran's	quotation	from	Hall	suggests	that	they	were	aware	of	Hall's	
discussion	of	dual	nationality,	which	indicated	that	English	law	would	generally	
treat	a	British	subject	with	dual	nationality	the	same	as	any	other	British	
subject.97		The	sentence	quoted	describes	a	child,	who	would	have	acquired	the	
nationality	of	her	parents	under	the	laws	of	many	foreign	countries,	as	"fully	...	a	
British	subject".		That	would	seem	a	curious	example	to	use	in	relation	to	the	
qualification	in	s34(ii)	if	the	authors	held	the	view	that	such	a	child,	on	reaching	

																																																								
95	W	E	Hall,	A	Treatise	On	The	Foreign	Powers	And	Jurisdiction	Of	The	British	
Crown	(London	1894)	at	p55-56	(§32)	
96	W	E	Hall,	A	Treatise	On	The	Foreign	Powers	And	Jurisdiction	Of	The	British	
Crown	(London	1894)	at	p65-69	(§34)	
97	The	qualifications	to	this	discussed	by	Hall	at	§32	and	§34	are	either	
concerned	government	practice,	rather	than	the	position	at	law,	or	relate	to	
matters	in	which	the	1870	Act	required	recognition	of	foreign	nationality	
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her	majority,	would	be	disqualified	as	a	dual	citizen	by	the	second	limb	of	s44(i)	
unless	and	until	her	foreign	nationality	was	terminated.98		

	

The	meaning	of	s44(i)	in	1900	

The	approach	in	Sykes	v	Cleary	did	not	apply	in	1900,	and	the	meaning	of	the	
second	limb	of	s44(i)	would	have	been	determined	on	the	basis	that	the	common	
law	treated	foreign	nationality	of	British	subjects	as	irrelevant	in	the	absence	of	a	
clear	contrary	statutory	requirement.		On	that	basis,	unless	the	Constitution	
clearly	required	otherwise,	a	dual	citizen	would	be	treated	as	a	subject	of	the	
Queen,	not	as	a	subject	of	a	foreign	power.		That	reading	is	consistent	with	the	
feudal	origins	of	allegiance	as	an	absolute	obligation	prevailing	over	any	lesser	
or	temporary	obligations,99	which	continued	to	be	recognised	as	the	essence	of	
the	allegiance	owed	by	a	British	subject	in	1900.100	

The	second	limb	of	s44(i)	itself	does	not	clearly	require	otherwise.		Unlike	the	
reference	to	"German	national"101	the	phrase	"subject	...	of	a	foreign	power"	is	not	
one	that	only	has	sensible	meaning	under	the	law	of	Germany	or	any	another	
foreign	country.		On	the	contrary,	it	can	only	be	interpreted	in	the	first	instance	
under	the	law	of	Australia,	since	Australia	itself	would	be	a	"foreign	power"	
under	the	laws	of	any	other	country.		Whether	a	person	was	a	subject	or	citizen	
of	a	particular	foreign	power	would,	of	course,	need	to	be	determined	by	the	law	
of	that	power.		However,	in	1900,	there	was	nothing	to	prevent	the	common	law	
treating	any	foreign	nationality	of	a	British	subject	as	irrelevant,	with	the	result	
that	a	dual	citizen	would	be	regarded	only	as	a	subject	of	the	Queen	and	no	
consideration	of	foreign	law	would	be	required.		On	this	approach	British	
subjects	who	were	dual	citizens	would	be	treated	the	same	as	any	other	subject,	
and	any	claim	to	their	allegiance	by	another	sovereign	would	be	ignored	–	at	
least	in	the	case	of	persons	resident	in	the	British	Empire102	where	the	1870	Act	
did	not	provide	otherwise.103	

To	paraphrase	Younger	LJ	in	Kramer104	–	while	English	or	Australian	law	could	
not	determine	when	a	particular	person	was	a	subject	of	a	particular	foreign	
power,	it	could,	for	its	own	purposes,	determine	when	that	person	was	not	a	
"subject	...	of	a	foreign	power".		

																																																								
98	It	appears	that	would	not	have	occurred	automatically	in	many	relevant	
jurisdictions:	see	footnote	152.	
99	See	at	footnotes	28-30	
100	See	at	footnotes	46-59	
101	See	Kramer	[1923]	AC	528	at	535-7	(Viscount	Cave),	539	(Lord	Sumner)	
102	A	British	subject	resident	in	a	foreign	country	would	owe	temporary	
allegiance.		See	footnote	105	
103	As	it	might,	for	example,	under	s4	of	the	1870	Act	–	although	this	was	not	
treated	as	requiring	any	different	treatment	of	a	dual	citizen	in	Freyberger:	see	
text	at	footnote	76	
104	[1922]	2	Ch	D	850	at	877	
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The	second	limb	of	s44(i)	does	not	refer	only	to	"subjects"	but	rather	to	a	person	
who	is	"a	subject	or	a	citizen	or	entitled	to	the	rights	or	privileges	of	a	subject	or	a	
citizen".		That	phrase	could	not	have	been	intended	to	mean	any	such	rights	or	
privileges,	as	that	would	catch	any	person	temporarily	visiting	a	foreign	
country.105		If	it	was	intended	to	mean	all	of	those	rights	and	privileges	it	would	
add	little	to	"subject	or	citizen".		It	may	have	been	intended	to	mean	something	
like	substantially	all	of	those	rights	or	privileges,	or	even	all	political	rights	or	
privileges.			If	so	that	could	include	persons	naturalized	in	jurisdictions	where	
naturalization	does	not	confer	some	of	the	rights	or	privileges	of	a	natural-born	
subject106	and,	in	the	former	case,	denizens.107		Other	considerations	support	this	
interpretation:	

a) The	phrase	clearly	seeks	to	describe	a	form	of	status	that	could	be	
conferred	by	any	present	or	future	foreign	power,	making	it	necessary	to	
use	less	precise	terminology.		English	law	itself	used	"subject",	which	had	
different	connotations	to	"citizen",	and	the	rights	of	a	naturalized	British	
subject	varied	from	one	part	of	the	Empire	to	another.108			

b) The	words	"rights	or	privileges",	or	similar	phrases,	were	often	used	in	
describing	the	effects	of	naturalization	and	denization	in	legislation.109	

																																																								
105	Who	would	owe	"local"	or	"temporary"	allegiance	(or	"allegiance	to	the	law",	
as	per	Cockburn	CJ	in	R	v	Keyn	(1876)	LR	2	ExD	63	at	p236),	which	is	owed	when	
within	the	dominions	of	a	foreign	power.	See	eg:	John	W.	Salmond,	“Citizenship	
and	Allegiance”	(1902)	18	L	Q	Rev	49	at	50,	52;	Sir	Francis	Piggott,	Nationality	
Including	Naturalization	And	English	Law	On	The	High	Seas	And	Beyond	The	
Realm	–	Part	I	Nationality	and	Naturalization	(London	1907)	Chapter	XII.		Note	
also	that	a	suggestion	made	during	the	Convention	debates	that	disqualification	
under	what	became	s44(i)	could	be	trigged	by	temporary	allegiance	appears	not	
to	have	been	considered	sufficiently	arguable	to	require	a	reply:	see	at	footnotes	
132	to	133.	
106	As	was	the	case	in	the	UK,	especially	before	1870:	see	at	footnotes	39	to	45	
and	the	1901	Report	at	page	10	[20]-[21].		In	such	a	case,	there	may	have	been	
doubt	as	to	whether	a	naturalized	person	would	fall	within	"a	subject	or	a	
citizen".		To	be	naturalized	in	a	foreign	country	it	would	generally	have	been	
necessary	to	swear	allegiance,	which	would	trigger	the	first	limb	of	s44(i).		
However,	the	additional	words	may	have	been	thought	necessary	to	cover	the	
possibility	that	a	foreign	law,	or	a	future	foreign	law,	might	confer	a	near	
equivalent	to	citizenship	without	requiring	that.	
107	As	to	which,	see	footnote	121.		Query,	however,	whether	it	was	intended	to	
include	denizens	who	were	not	caught	by	the	first	limb	of	s44(i)	and	were	denied	
the	right	to	sit	in	the	foreign	power's	parliament	
108	As	Salmond	observed	in	1902,	those	who	were	British	subjects	in	Victoria	
could	become	aliens	on	crossing	the	border	into	NSW:	John	W.	Salmond,	
“Citizenship	and	Allegiance”	(1902)	18	L	Q	Rev	49	at	58	
109	See	eg:	1870	Act	ss2(2),	7;	Naturalization	and	Denization	Act	1898	(NSW)	
preamble	and	ss4(d),	7,	8,	13.		Similar	language	(“the	character	and	privileges	of	
a”	citizen	of	the	United	States/	British	subject)	was	used	in	the	UK’s	Bancroft	
Convention:	Article	III,	Convention	between	the	United	States	and	Great	Britain,	
relative	to	naturalization	Concluded	May	13	1870.		The	Bancroft	treaties,	the	first	
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c) Very	similar	language	was	used	in	the	first	draft	of	what	became	s44(i)110	
and	in	equivalent	clauses	in	some	of	the	colonies'	constitutions	on	which	
it	was	based.111		No	material	change	was	made	to	that	phrase	during	the	
drafting	history	of	s44(i).		Earlier	precedents	using	that	language	do	not	
appear	to	have	been	understood	to	apply	to	persons	who	merely	visited	a	
foreign	country.112	

On	this	reading,	the	second	limb	of	s44(i)	would	not	have	had	any	application	in	
1900	to	British	subjects.		Likewise,	if	Sykes	v	Cleary	did	not	now	require	
recognition	of	dual	citizenship	and	foreign	law,113	the	second	limb	would	have	no	
application	today	to	Australian	citizens.		There	would	not	be	any	distinction	
between	dual	citizens	by	descent	and	naturalization114	or	any	distinction	based	
on	their	knowledge.115		Whether	dual	citizens	who	take	steps	to	register	as	
foreign	citizens	are	disqualified	would	depend,	as	for	any	other	Australian	
citizen,	on	whether	that	brings	them	under	an	"acknowledgement"116	within	the	
first	limb	of	s44(i).		Presumably,	that	would	be	the	case	for	citizens	who	
voluntarily	seek	to	become	foreign	citizens,	but	not	those	who	have	taken	no	
action	to	seek	or	acknowledge	their	foreign	citizenship.	

In	Re	Canavan,117	the	court	noted	that	a	wider	reading	of	s44(i)	was	supported	
by	the	fact	that	disqualification	under	s44(i)	at	federation	would	have	been	
redundant	unless	it	was	capable	of	applying	to	a	person	qualified	under	s34,	
which	then	required	members	of	the	House	of	Representatives	to	be	subjects	of	
the	Queen.118		The	second	limb	of	s44(i)	as	interpreted	above	would	not	have	

																																																																																																																																																															
of	which	was	between	the	US	and	Prussia,	took	that	name	from	US	diplomat	and	
historian	George	Bancroft,	who	was	mentioned	repeatedly	in	the	Appendix	to	the	
1869	Royal	Commission	Report.	Parry	comments	that	the	1870	Act	was	passed	
to	implement	the	UK’s	Bancroft	Convention	with	the	US:	“The	Duty	to	Recognise	
Foreign	Nationality	Law”	(1958)	Heidelberg	Journal	of	International	Law	337	at	
341.	
110	See	footnote	122	
111	See:	Constitution	Act	1867	(Q)	(31	Vict	No	38),	s	23;	New	South	Wales	
Constitution	Act	1855	(Imp)	(18	&	19	Vict	c	54)	Sched	1,	ss	5,	26;	Constitution	
Act	1855-6	(SA),	ss	25;	Western	Australia	Constitution	Act	1890	(Imp)	(53	&	54	
Vict	c	26),	Sched	1,	s	29(3)	
112	eg	this	is	implicit	in	the	discussion	in	Sir	Francis	Piggott,	Nationality	Including	
Naturalization	And	English	Law	On	The	High	Seas	And	Beyond	The	Realm	–	Part	I	
Nationality	and	Naturalization	(London	1907)	at	pp157-159	
113	See	text	at	footnotes	3-12	
114	Which	the	High	Court	rejected	in	Re	Canavan	[2017]	HCA	45	at	[15],	[19],	[57]	
115	Which	the	High	Court	rejected	in	Re	Canavan	[2017]	HCA	45	at	[13]-[19],	
[47]-[60],	[71]	
116	The	ordinary	meaning	of	which	implies	at	least	an	act	by	the	person	
acknowledging	allegiance	etc,	and	arguably	also	implies	knowledge	or	intention	
117	[2017]	HCA	45	at	[36]	
118	Under	s34(ii),	which	also	required	that	such	subjects	be,	until	parliament	
provided	otherwise,	either	natural	born	or	at	least	5	years	naturalized	under	a	
law	of	the	UK,	a	federating	colony,	the	Commonwealth	or	a	State	
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applied	to	persons	who	continued	to	be	subjects	of	the	Queen,	but	nor	would	it	
have	been	superfluous.119		It	could	still	have	been	necessary	to	ensure	that	
parliamentarians	who	became	foreign	citizens	after	being	elected	would	lose	
their	places	under	s45.120		More	importantly,	the	requirement	to	be	a	subject	in	
s34(ii)	only	applied	until	parliament	provided	otherwise.		Consequently,	the	
second	limb	of	s44(i)	was	needed	to	limit	how	far	parliament	could	go	without	a	
referendum.	On	the	reading	above,	the	second	limb	allowed	parliament	a	degree	
of	flexibility	that	may	have	been	thought	appropriate	at	federation.		For	example,	
parliament	could	have	allowed	persons	naturalized	as	British	subjects	in	New	
Zealand,	or	other	parts	of	the	Empire,	or	denizens,121	to	be	parliamentarians.		
What	the	second	limb	would	still	have	prevented,	without	a	referendum,	is	the	
election	of	foreign	citizen	parliamentarians	who	owed	no	allegiance	to	the	
sovereign.		

The	drafting	history	

The	first	draft	of	what	became	s44(i)122	was	similar	to	clauses	in	the	Australian	
colonies'	constitutions,123	and	had	the	effect	that	a	parliamentarian	who	had	

																																																								
119	On	any	reading	there	is	substantial	overlap	between	the	first	and	second	
limbs	of	s44(i),	and	accordingly	a	limited	role	for	the	second	limb	is	not	
surprising.		Section	44(i)	borrows	most	of	its	language	from	the	colonial	
precedents	on	which	it	was	based:	see	footnote	123.		In	those	precedents,	there	
would	have	been	substantial	overlap	between	the	two	limbs	(to	the	extent	that	
they	have	two	limbs	–	see	footnote	123)	since	a	person	seeking	to	be	naturalized	
would	almost	invariably	have	been	required	to	take	an	oath	of	allegiance.	
120	For	example,	where	a	parliamentarian,	after	being	elected,	voluntarily	
naturalized	as	a	foreign	citizen,	and	ceased	to	be	a	British	subject	under	s6	of	the	
1870	Act,	but	was	permitted	by	the	foreign	country	to	naturalize	without	any	
acknowledgment	that	triggered	disqualification	under	the	first	limb	of	s44(i).		In	
such	a	case,	if	it	were	not	for	the	second	limb	of	s44(i),	s45	would	not	apply,	as	
s45	is	not	expressed	to	vacate	for	failing	to	continue	to	satisfy	the	requirements	
of	s34(ii).	
121	Assuming	denizens	were	not	considered	to	be	"entitled	to"	the	rights	or	
privileges	of	a	subject	or	citizen:	see	footnote	107.		Although	the	concept	of	
denizen	had	been	overtaken	by	naturalization,	the	fact	that	the	Naturalization	
and	Denization	Act	1898	(NSW)	retained	denizens	suggests	uncertainty	as	to	
whether	denization	might	continue.		Barton	should	have	been	aware	of	that	
legislation,	given	it	was	passed	on	6	July	1898,	when	he	was	still	a	member	of	the	
NSW	Legislative	Council.		On	denizens,	see	eg:	Sir	Francis	Piggott,	Nationality	
Including	Naturalization	And	English	Law	On	The	High	Seas	And	Beyond	The	
Realm	–	Part	I	Nationality	and	Naturalization	(London	1907)	Chapter	VI	
122	Williams,	The	Australian	Constitution:	A	Documentary	History,	(2005)	section	
11.		There	were	separate	clauses	for	the	Senate	and	the	House	of	
Representatives,	each	providing	that:		

The	place	of	a	[Senator	/	Member	of	the	House	of	Representatives]	shall	
become	vacant	...	(2)	If	he	takes	an	oath	or	makes	a	declaration	or	
acknowledgment	of	allegiance,	obedience	or	adherence	to	a	Foreign	
Power,	or	does	any	act	whereby	he	becomes	a	subject	or	citizen,	or	
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done	any	act	to	become	a	foreign	citizen	lost	their	place.	In	the	final	1891	draft,	
that	changed124	to	make	any	person	who	had	done	such	an	act	"incapable	of	
being	chosen	or	sitting".		That	meant	such	acts	would	prevent	nomination,	and	
arguably	continue	indefinitely,	rather	than	applying	only	after	a	person	had	been	
elected.		Some	of	the	colonies'	constitutions	contained	similar	
"disqualification"125	clauses	for	treason,126	certain	convictions127	or	
undischarged	bankruptcy,128	but	disqualification	for	seeking	foreign	citizenship	
was	new.129		The	drafting	committee	appears	to	have	concluded	that	all	these	
grounds	should	be	treated	the	same.		This	wording	would	not	have	disqualified	
dual	citizens	by	descent	who	had	not	done	"any	act"	to	become	a	foreign	citizen.	

The	final	1891	draft	did	not	change	substantially	in	the	first	two	sessions	of	the	
Convention	(Adelaide	and	Sydney)	in	1897-8.130		All	questions	and	proposed	
amendments	implied	that	disqualification	under	the	draft	clause	was	too	strict	
and	should	be	relaxed.		One	question	put	the	case	of	German	fellow	colonists	
"who	may	have	taken	the	oath	of	allegiance	to	a	foreign	power,	especially	those	
who	have	served	in	the	ranks	in	Germany",	and	suggested	a	change	to	make	them	

																																																																																																																																																															
entitled	to	the	rights	or	privileges	of	a	subject	or	citizen	of	a	Foreign	
Power	

123	Especially	the	most	recent	examples,	namely,	the	Queensland	and	Western	
Australian	clauses:	Constitution	Act	1867	(Q)	(31	Vict	No	38),	s23	(which	had	
"rights	or	privileges"	language);	Western	Australia	Constitution	Act	1890	(Imp)	
(53	&	54	Vict	c	26),	Sched	1,	s29(3)	("rights	or	privileges"	language).	The	
language	was	closest	to	a	combination	of	the	WA	clause	and	s31(2)	of	the	British	
North	America	Act	1867.		See	also:	Constitution	Act	1854	(Tas)	(18	Vict	No	17),	
ss13,	24		(no	"rights	or	privileges"	language	);	New	South	Wales	Constitution	Act	
1855	(Imp)	(18	&	19	Vict	c	54)	Sched	1,	ss	5,	26	("rights	or	privileges"	language);	
Victoria	Constitution	Act	1855	(Imp)	(18	&	19	Vict	c	55),	Sched	1,	s24	(no	"rights	
or	privileges"	language);	Constitution	Act	1855-6	(SA),	ss12,	25	("rights	or	
privileges"	language	for	the	House	of	Assembly	but	not	the	Legislative	Council).	
With	the	exception	of	the	WA	example,	the	Australian	precedent	clauses	consist	
of	long	lists	in	which	"or	shall"	appears	to	mark	the	beginning	of	a	new	category	
for	vacating	office.		Some	distinguish	between	acts	involving	acknowledgment	of	
allegiance	(the	basis	for	the	first	limb	of	s44(i))	and	acts	whereby	a	person	
becomes	a	citizen	or	equivalent	(the	basis	for	the	second	limb	of	s44(i)).		
However,	several	combine	both	into	one	list/category:	Tas	s24	(but	not	s13),	
NSW	s26	(but	not	s5),	Vic	s24,	SA	s25	(but	not	s12),	WA	s29(3).	
124	The	changes	were	made	following	The	Lucinda	voyage:	Williams,	The	
Australian	Constitution:	A	Documentary	History,	(2005)	section	13	
125	That	is,	a	clause	disqualifying	any	person	from	being	elected,	rather	than	
merely	vacating	the	place	of	an	elected	parliamentarian	
126	NSW	ss11,	16,	Vic	ss4,	11,	WA	s23	
127	NSW	ss11,	16,	Vic	ss4,	11,	WA	s23	
128	WA	s23	
129	Re	Canavan	[2017]	HCA	45	at	[35]	
130	Williams,	The	Australian	Constitution:	A	Documentary	History,	(2005)	sections	
23	to	30	
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eligible	again	if	they	became	naturalized	British	subjects.131		Another	put	the	case	
of	a	British	subject	visiting	Japan	and	becoming	entitled	to	rights	and	privileges	
under	a	treaty	with	Britain,	noting	"members	of	Parliament	who	are	hardworked	
take	their	summer	trips".132		This	may	have	been	mischievous,	given	several	
Premiers	were	about	to	travel	to	England	for	Queen	Victoria's	Diamond	
Jubilee.133		The	question	was	ignored.		A	third	comment	proposed	an	amendment	
to	allow	parliament	to	relax	the	triggers	for	disqualification.134		Barton	spoke	
against	this,	citing	the	colonies'	constitutions,135	and	argued	that	constitutional	
protection	was	necessary.136		The	amendment	was	rejected.	

The	British	Colonial	Office	confidentially	communicated	a	criticism,137	similar	to	
the	first	question	above,	suggesting	that	persons	who	had	given	their	allegiance	
to	a	foreign	power	in	the	past	should	be	eligible	if	they	again	became	British	
subjects.138		

The	changes	to	s44(i)	which	resulted	in	disqualification	of	dual	citizens	were	
part	of	a	large	number	of	proposed	amendments	prepared	by	the	drafting	
committee	and	considered	by	the	Convention	in	the	last	two	weeks	of	the	final	
Melbourne	session	in	1898.139		Prior	to	that,	all	drafts	would	only	have	

																																																								
131	Official	Report	of	the	National	Australasian	Convention	Debates,	(Adelaide),	15	
April	1897	at	736	Question	by	Mr	Gordon.		For	the	discussion	in	response,	see	
footnote	27.		No	amendment	was	moved.			
132	Official	Report	of	the	National	Australasian	Convention	Debates,	(Adelaide),	15	
April	1897	at	736	Question	by	Mr	Carruthers		
133	John	Reynolds,	Edmund	Barton	(Sydney	1948)	p101.		If	the	case	put	was	a	
problem,	the	Premiers	of	NSW,	SA	and	WA	probably	also	had	a	problem	if	they	
stopped	in	foreign	countries	en	route.		Each	was	subject	to	similar	"rights	or	
privileges"	provisions	under	their	colony's	constitution:	see	footnote	123.		
Arguably	a	very	broad	reading	of	such	language	might	encompass	rights	
conferred	where	there	is	"temporary	allegiance":	see	footnote	105	
134	Official	Report	of	the	National	Australasian	Convention	Debates,	(Sydney),	21	
September	1897	at	1012-1015	Question	and	amendment	moved	by	Mr	Glynn	
135	Other	speakers	also	referred	to	the	colonies'	constitutions	in	relation	to	other	
heads	of	disqualification	eg	Carruthers,	Isaacs,	Forrest:	Official	Report	of	the	
National	Australasian	Convention	Debates,	(Sydney),	21	September	1897	at	1015,	
1018-1022	
136	Official	Report	of	the	National	Australasian	Convention	Debates,	(Sydney),	21	
September	1897	at	1012-1013.		In	doing	so,	Barton	made	the	comment	quoted	
below	at	footnote	158	
137	Which	was	provided	indirectly	to	the	drafting	committee:	Williams,	The	
Australian	Constitution:	A	Documentary	History,	(2005)	at	713	
138	Williams,	The	Australian	Constitution:	A	Documentary	History,	(2005)	at	727	
139	On	2	March	1898	the	members	of	the	Convention	were	still	working	off	the	
final	Sydney	version	of	the	draft	Bill,	and	finding	it	increasingly	difficult	to	do	so.		
The	drafting	committee	had	circulated	amendments,	but	it	appears	the	members	
had	not	been	able	to	give	them	any	real	consideration:	

Mr.	ISAACS.-	...	I	quite	agree	with	my	honorable	friend	(Mr.	Symon)	that	it	
is	impossible	to	know	exactly	where	we	are	until	we	have	not	only	a	clean	
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disqualified	British	subjects	who	were	dual	citizens	if	they	did	something	
demonstrating	foreign	allegiance,	such	as	taking	an	oath	or	seeking	foreign	
naturalization.		

Disqualifying	British	subjects	who	had	done	nothing	to	adopt	foreign	citizenship	
was	a	very	significant	extension	of	the	draft	clause,	for	which	there	was	no	
precedent.		Despite	that,	and	the	fact	that	previous	discussion	favoured	relaxing	
the	clause,	the	change	was	not	explained	to	the	Convention	nor	directly	
discussed	by	it.	

At	that	time,	the	Convention,	and	Barton	as	its	leader,	were	under	considerable	
pressure	to	resolve	some	controversial	issues	and	bring	a	decade's	hard	work	to	
a	successful	close.		Barton	was	asked	to	run	through	the	"140	amendments	of	the	
Drafting	Committee	which	are	not	likely	to	come	directly	under	our	notice".		The	
changes	disqualifying	dual	citizens	were	among	them.		Barton	said	the	time	
would	be	better	spent	if	members	looked	at	a	page-by-page	comparison	with	the	
Sydney	draft.140		He	described	the	amendments141	as	“merely	questions	of	
drafting”,142	and	said:143	

Not	one	of	these	amendments	alters	the	sense,	except	where	the	Convention	
has	practically	directed	it	to	be	done.	

																																																																																																																																																															
print	of	the	Bill	in	our	hands,	but	have	also	had	some	little	opportunity	of	
reading	it.	I	have	gone	as	carefully	as	I	can	through	the	amendments	
circulated	by	the	Drafting	Committee,	and	I	have	had	them	incorporated	
in	my	own	copy	of	the	Bill.	
Mr.	SYMON.-You	have	been	more	industrious	than	most	of	us	have	been.	
Mr.	ISAACS.-But	I	am	still	somewhat	unable	to	consider	these	
amendments	without	reference	to	the	whole	Bill.	I	think	we	should	be	
able	to	reconsider	the	clauses	with	reference	to	the	Bill	as	a	whole,	and	
we	shall	have	to	get	a	clean	print	of	the	Bill,	and	have	some	little	time	to	
read	it,	before	we	can	do	that	with	confidence.	...	

Official	Report	of	the	National	Australasian	Convention	Debates,	(Melbourne),	2	
March	1898	at	1744-1745.		See	also	1741-1746	generally.	
The	clean	print,	in	a	page-by-page	comparison	with	the	Sydney	draft,	was	
provided	at	the	beginning	of	the	session	on	Thursday	3	March	1898	
140	Official	Record	of	the	Debates	of	the	Australasian	Federal	Convention,	
(Melbourne),	4	March	1898	at	1914	
141	subject	to	a	qualification	not	relevant	to	the	recast	allegiance	provisions	
142	Official	Record	of	the	Debates	of	the	Australasian	Federal	Convention,	
(Melbourne),	4	March	1898	at	1914,	see	also	the	similar	general	comments	of	
Barton	on	3	March	1898	at	1820,	1823	
143	Official	Record	of	the	Debates	of	the	Australasian	Federal	Convention,	
(Melbourne),	4	March	1898	at	1915	
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Other	paragraphs	of	s44	were	considered	a	few	days	later,	but	there	was	no	
direct	consideration	of	s44(i).144	

The	late	changes	to	s44(i)	made	it	shorter	and	changed	the	basis	for	
disqualification	from	action	to	status	–	from	disqualification	after	doing	an	act	
demonstrating	foreign	allegiance	to	disqualification	while	being	a	subject	or	
citizen	etc.		This	partially	addressed	the	British	Colonial	Office's	criticism	–	since	
disqualification	would	end	if	foreign	citizenship	ended145	–	and	Barton	made	a	
note	to	that	effect	on	his	copy	of	the	criticisms.146		But	the	change	of	trigger	from	
personal	action	to	status	also	disqualified	dual	citizens	even	if	they	had	not	done	
anything	suggesting	foreign	allegiance,	and	had	no	knowledge	of	their	foreign	
citizenship.		It	also	meant,	if	the	Sykes	v	Cleary	approach	was	taken,	that	
disqualification	would	depend	on	matters	within	the	control	of	the	relevant	
foreign	power,	subject	to	any	implication	required	as	a	"constitutional	
imperative",147	rather	than	on	the	actions	of	the	individual	concerned.		That	was	
a	surprising	approach	to	take	given	the	apparent	objective	of	s44(i)	of	protecting	
parliament	from	undue	influence	by	foreign	powers.	

If	the	changes	to	s44(i)	were	understood	to	disqualify	British	subjects	who	were	
dual	citizens,	the	lack	of	discussion	of	them	is	surprising	for	a	number	of	reasons:	

a) No	one	had	called	for	that	change	at	the	Convention.		Rather,	the	
discussion	appeared	to	favour,	if	anything,	relaxing	disqualification	under	
the	previous	draft.148	

b) The	change	was	a	significant	departure	from	previous	precedents,	
including	the	equivalent	clauses	of	all	of	the	federating	colonies.149		
Despite	that,	Barton	had	represented	to	the	Convention	that	the	changes	
were	either	practically	directed	by	the	Convention	or	mere	matters	of	
drafting.150	

c) The	change	was	inconsistent	with	the	approach	taken	in	Britain,	which	
had	thirty	years	earlier	removed	a	restriction	on	naturalized	subjects	

																																																								
144	Official	Record	of	the	Debates	of	the	Australasian	Federal	Convention,	
(Melbourne),	7	March	1898	at	1931-1942.	The	clause	was	agreed	to	after	an	
amendment	to	what	is	now	the	qualification	to	s44(iv)	in	the	last	paragraph	of	
s44	
145	However,	unless	the	foreign	law	provided	for	automatic	termination	of	
citizenship	on	naturalization	as	a	British	subject	(as	to	which	see	footnote	152),	
achieving	that	in	1900	may	well	have	been	difficult	and	time	consuming	
146	The	hand-written	note	is	beside	the	comment	regarding	s44(i)	and	states:	
"This	is	subs	(1),	which	is	now	in	such	a	form	as	to	cover	the	case	put."	See:	MS	51-
Papers	of	Sir	Edmund	Barton,	1827-1940	[manuscript]./Series	6/Subseries	
1001-01d/Item	1001,	available	at	https://nla.gov.au/nla.obj-225156973/view	
147	Re	Canavan	[2017]	HCA	45	at	[13];	Re	Gallagher	[2018]	HCA	17	
148	See	at	footnotes	130-138	
149	See	at	footnote	123	
150	See	at	footnotes	141-144	
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(who	would	in	many	cases	be	dual	citizens)	becoming	members	of	
parliament.151	

d) The	change	would	have	been	likely	to	be	opposed	by	dual	citizens	in	the	
parliaments	of	the	colonies	and	dual	citizen	voters,	who	had	been	
mentioned	in	discussion	on	another	clause	on	the	same	day	the	proposed	
changes	to	s44(i)	were	provided	to	the	Convention.152	

It	would	be	understandable	in	the	circumstances153	if	the	disqualification	of	dual	
citizens	was	an	inadvertent	consequence	of	recasting	s44(i)	to	address	the	
British	Colonial	Office's	criticism.		Although	that	could	explain	the	lack	of	
discussion	of	the	change	at	the	Convention,	two	years	passed	before	the	Imperial	
parliament	enacted	the	Constitution.		During	that	time	other	changes	were	
made154	as	the	draft	Bill	received	close	scrutiny	by	its	opponents,	the	
parliaments155	and	electorates156	of	each	colony,	leading	Australian	and	British	
lawyers,	the	British	Colonial	Office	and	the	British	government.157		If	the	

																																																								
151	See	at	footnotes	39-45	
152	In	the	course	of	debate	on	amendments	to	what	ultimately	became	s41,	Mr	
Glynn	said:		

...	there	is	a	very	great	body	of	people	who	are	not	registered.		For	
instance,	in	South	Australia	there	are	a	good	many	Germans	who	are	not	
naturalized,	but	who,	under	a	change	in	our	laws,	are	becoming	
naturalized.	They	are	entitled	to	become	electors	...	

Official	Report	of	the	National	Australasian	Convention	Debates,	(Melbourne),	3	
March	1898	at	1855.		Such	persons	would	be	dual	citizens	after	being	
naturalized,	unless	their	other	citizenship	terminated	automatically	on	becoming	
a	British	subject.		It	appears	that	may	not	have	been	the	case	for	many	relevant	
countries:	see	eg	the	survey	of	citizenship	laws	in	the	Appendix	to	the	1869	
Royal	Commission	Report	pp	19-29	
153	Mr	Patrick	Glynn	noted	in	his	diary:		

The	work	was	rushed	at	the	finish,	owing	to	eagerness	of	some	N.S.W.	and	
W.A.	delegates	to	return.	...	
...	questions,	often	involving	new	or	serious	issues,	have	been	within	the	
past	week		...	settled	with	a	hast	and	apparent	want	of	consideration	that	
must	affect	public	confidence	in	their	adequacy	as	adjustments	

Entry	dated	12	March	98	pp	31-32	(manuscript	pp386-387,	images	175,	177)	
Papers	of	Patrick	McMahon	Glynn,	National	Library	of	Australia,	Series	3.	Diaries,	
1880-1927,	28	February	1892	-	21	March	1903	(Item	4)	
http://nla.gov.au/nla.obj-562503041/.		See	also	Garran's	comment	that	he	and	
Barton	were	working	until	four	or	five	in	the	morning:	Garran,	Prosper	the	
Commonwealth	at	123	
154	To	secure	support	in	NSW,	where	it	was	not	approved	initially,	and	also	later	
by	the	Imperial	parliament	
155	Whose	members	would	almost	certainly	have	included	dual	citizens	
parliamentarians	
156	Which	would	have	included	dual	citizens	
157	As	to	which	see	eg:	Alfred	Deakin,	The	Federal	Story;	B	K	de	Garis,	British	
Influence	on	the	Federation	of	the	Australian	Colonies,	1880-1901,	PhD	thesis,	
University	of	Oxford	1965;	La	Nauze,	The	Making	of	the	Australian	Constitution	
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disqualification	of	dual	citizens	was	an	oversight,	it	is	surprising	it	was	not	
identified	and	its	correction	considered.			

If	the	second	limb	of	s44(i)	was	understood	in	1900	to	have	the	meaning	
described	in	the	arguments	above,	all	of	these	questions	arising	from	the	drafting	
history	are	explained.		On	that	reading	of	the	Melbourne	redraft	of	s44(i):	

a) It	was	not	more	onerous.		Rather	main	change	in	its	effect	prevented	
permanent	disqualification	in	order	to	address	a	criticism	raised	at	the	
Convention	and	repeated	by	the	British	Colonial	Office.	

b) It	was	not	significantly	different	in	its	effect	from	the	equivalent	clauses	in	
the	colonies'	constitutions,	and	the	only	significant	change	from	the	
previous	draft	addressed	a	comment	made	at	the	Convention.	Barton's	
representations	to	the	Convention	were	justified.	

c) It	treated	naturalized	British	subjects	the	same	as	natural-born	subjects,	
consistently	with	the	position	in	Britain	following	the	1870	Act,	rather	
than	making	disqualification	depend	on	matters	primarily	within	the	
control	of	foreign	powers.	

d) It	gave	no	reason	for	concern	by	dual	citizen	parliamentarians	or	voters.	

On	that	reading,	in	1900,	the	second	limb	of	s44(i)	ensured	that	parliament	could	
not,	by	"providing	otherwise"	to	s34(ii)	without	a	referendum,	allow	the	election	
of	foreign	citizen	parliamentarians	who	owed	no	allegiance	to	the	Queen.		That	
was	precisely	what	Barton	argued	for	at	the	Sydney	session	of	the	Convention:158		

Persons	who	have	taken	the	oath	of	allegiance	to	a	foreign	power	are	not	to	
be	classed	in	the	same	category	as	citizens	of	the	country	for	the	purpose	of	
joining	in	legislation.	

Dual	citizens,	like	any	other	citizen,	would	be	disqualified	under	the	first	limb	of	
s44(i)	if	they	swore	allegiance	to	a	foreign	power.		Dual	citizens	by	descent	and	
naturalized	British	subjects,	who	had	not	done	that,159	would	be	treated	the	
same	as	all	other	subjects	or	"citizens	of	the	country".			

	

Bruce	Dyer	

27	August	2019	

																																																																																																																																																															
(1972);	J	D	Heydon,	"One	Small	Point	About	Originalism"	(2009)	28	University	of	
Queensland	Law	Journal	7-17;	
158	Official	Report	of	the	National	Australasian	Convention	Debates,	(Sydney),	21	
September	1897	at	1013	
159	Or	otherwise	brought	themselves	under	an	acknowledgment	within	the	first	
limb	


