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‘From the beginning, the monarch butterflies and the swallows and the flamingos fly, flee-
ing the cold, year after year, and the whales swim in search of other seas and the salmon
and the trout in search of their rivers.

They travel thousands of leagues on the free paths of air and water.

But the paths of human exodus are not free.

In immense caravans march the fugitives of impossible lives.

They travel from south to north, from sunset to sunrise.

Their place in the world has been stolen. They have been dispossessed of their work and
their lands. Many flee wars, but many more flee salaries of extermination and scorched
lands.

Those shipwrecked by globalization take pilgrimages, invent paths, searching for home,
knocking on doors: the doors open, magically, to money, or close in their faces.

Some of them are able to get through. Others are cadavers that the sea delivers to pro-
scribed beaches, or nameless bodies that lie under the ground in the other world they
hoped to reach.”

Eduardo Galeano, “Emigrants, Now"
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For months in 2018, the Trump administration stated publically that it was seeking an agreement
with Mexico to recognize its southern neighbor as a “Safe Third Country”. This arrangement, ac-
cording to Homeland Security, would allow the United States to reduce the number of refugees
and asylum seekers in its territory by forcing them to seek refuge in Mexico as the first safe coun-
try they entered when fleeing by land from Central America.

There are precedents for this type of agreement in other countries. The Americas Program an-
alyzed the most pertinent of these in this report to determine what such an agreement would
mean for Mexico, for the United States and for the migrants from Central America who pass
through Mexico to seek refuge in the United States. The results demonstrate the legal, social and
human rights contradictions inherent in the concept and practice of “Safe Third Country”. In our
analysis of existing experiences in the European Union and between the United States and Can-
ada, and the conditions for such an agreement between Mexico and the United States, we found
that:

1. The mechanism of safe third country has resulted in a host of legal challenges and
difficulties in application, requiring constant modifications and proving infeasible in
practice.

2. Some jurisdictions have ruled that States designated as safe third countries do not

guarantee the safety of refugees and asylum seekers, putting the obligation of pro-

tection in question.

The Safe Third Country Agreements (STCA) have resulted in attempts to circumvent

the system by some States.

The STCA have a chilling effect on requests for legal asylum.

The system places an undue burden on States with the least capacity to receive

large numbers of immigrants.

The Safe Third Country Agreements (STCA) only takes into account the perspective

of the states, and not the perspective of the asylum seekers and refugees them-

selves, nor the personal reasons why they might choose to request asylum in one
country and how it could help with their assimilation (presence of friends, acquain-
tances, knowledge of the language, etc.), nor the widely varying conditions of re-
ception in different countries, which affect the exercise of basic rights for refugees.

7. A STCA has the effect of pushing refugees into alternative, more dangerous routes.

8. A safe third country arrangement cannot be applied automatically without violating

the 1951 Geneva Convention that requires that each individual case be analyzed on
its merits with attention to its individual characteristics.

o ok W

The Mexican government under Enrique Pena Nieto and, after Dec. 1, 2018, under President An-
dres Manuel Lopez Obrador has consistently stated it will not accept a safe third country agree-
ment with the United States. In this context, we began to analyze another agreement that was
being considered: the “Remain in Mexico" plan. This alternative plan would allow migrants to file
for asylum in the United States, but return them to Mexico to await decisions in their cases.

As the reports had predicted, Donald Trump announced in January 2019 a plan to return asylum
seekers to Mexico. Although the plan was not called “Remain in Mexico" and was presented as a
unilateral decision of the US government, the Mexican government announced it would indeed
receive the US asylum seekers “on human rights grounds”, while indicating that a negotiation had
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taken place. There is very little official information regarding the apparent agreement that was
struck.

Through an analysis of existing Safe Third Country Agreements and their contexts and the an-
nounced Remain in Mexico program, this report concludes:

In the European Union, the Dublin system and subsequent directives established a system to
distribute asylum seekers between the States of the Union, with the possibility of also consid-
ering non-EU States as safe third countries. Our analysis of the Dublin system reveals a lack of
solidarity among EU states, as shown by the concentration of asylum seekers and refugees in
certain States, as well as a tendency to circumvent the system. Indeed, one of the results of the
system was that the majority of asylum requests fell on a small humber of Member States, namely
Greece, ltaly and Spain, which strained those countries' capacities to face migration flows.

In the years following adoption of the mechanism, courts as the European Court of Human Rights
(ECHR) and the Court of Justice of the European Union (CJEU), have handed down judgments that
concluded that it violates the Geneva Convention of July 28, 1951 and its 1967 Protocol, in that

a referral cannot be applied automatically and, on the contrary, must involve an examination of
how legislation on asylum is applied and whether the applicant receives individualized attention
adapted to their needs. A number of court decisions in the European Union have found that all EU
States cannot be considered as safe countries, a priori. For example, the European Court of Hu-
man Rights (ECHR) in a judgment of January 21, 2011 ruled that Greece could not be considered

as a safe country for refugees due to systemic flaws in the treatment of asylum seekers.

The United States and Canada signed a safe third country agreement on December 2, 2002.
Based on this agreement, Canada and the United States are both considered safe countries for
asylum seekers. The country responsible for examining an asylum application is automatically the
first country that the applicant arrives at, with a few exceptions such except for certain exceptions
as family reunification, unaccompanied minors, visa holders, public interest exception.

An analysis of the agreement'’s implementation shows that it had two main effects: a decline in
the granting of refugee status in Canada, and the exclusion of certain groups from the benefits of
international protection because of the different rates of acceptance in the United States and Can-
ada. The agreement also caused illegal flows to increase and drove migrants to seek alternative,
more dangerous routes into Canada. Finally, like the ECHR, the Inter-American Commission on
Human Rights stressed that respect for the rights of refugees and asylum seekers must include
prior individualized risk assessment of the case of each applicant and determined that failing to
carry out a such assessment before directing asylum seekers back to the United States had the
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effect of violating their right to seek asylum, as protected by Article XXVII of the American Dec-
laration. The Commission added that the direct back policy had the effect of expelling the John
Does without providing basic due process to challenge their expulsion, as required by article XVIII
of the American Declaration.

The UN Refugee Agency (UNHCR) also emphasizes the importance of individualized assessment
of the safe third country asylum seeker and the guarantees that should accompany such use as
the safe third country concept mechanism. The person must, for example, be able to appeal the
inadmissibility decision before a court or tribunal. The UNHCR emphasized that “asylum should
not be denied only because it could be sought in another State"*

In practice, the use of the safe third country concept ends up violating the rights of refugees and
asylum seekers. Since the Geneva Convention of 1951 and the 1967 Protocol do not define or
make exceptions for the concept of a safe third country, it is arguably illegal to reject an applica-
tion based on this concept. The conventionality of the application of an agreement is also debat-
able because it directly contradicts the principle of non-refoulement, or not returning refugees to
the danger they have fled, considered of central importance by the Courts and the UNHCR when
guaranteeing the rights and obligations of protection.

In view of the experiences analyzed and the requirements established to consider a country as

a safe third country, we find that the United States cannot adopt such an agreement to evade its
responsibilities for protection, family reunification and refugee policies. We also find that Mexico
cannot be considered as a safe third country today since refugees and asylum seekers face mas-
sive violations of their rights in transit through Mexico, its asylum system exhibits chronic system-
ic failures, and Mexico frequently violates the principle of non-refoulement by returning Central
American migrants to home countries without adequate individualized assessment.

The sheer burden to Mexico of receiving U.S. asylum seekers is also a concern. In 2018, Mexico
received 17,116 applications for refugee status? while the United States received 95,195 requests
for affirmative asylum and 87,215 credible fear cases? The number of pending affirmative asylum
cases at DHS at the end of FY 2018 is about 320,000 (approximately 492,000 individuals)--this in
addition to the asylum backlog in the immigration court system, which stands at about 348,000
individuals, representing nearly one million persons awaiting asylum rulings.

This number has been on a growth trend, meaning that if we extrapolate along current trends,
Mexico could be in a position to receive some 100,000 refugees a year from the United States
and be forced to hold them for years as they await decisions in their cases. There is also reason to
believe that as part of dissuasion tactics to reduce the number of migrants, asylum seekers and
refugees to the country, the Trump administration is purposely “metering” the entry of migrants to
request asylum, processing cases slowly with a deficit of officers, and narrowing criteria to reject a
larger and larger proportion of the applicants.
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Finally, the alternative "Remain in Mexico" plan would make Mexico complicit in the anti-immi-
grant strategy of the United States by creating difficult conditions for asylum-seekers who may
feel obliged by circumstances to return to dangerous situations in their home countries. Mexico
would also become a partner in reducing the physical and administrative burden in the United
States instead of obliging the U.S. government to fulfill its legal obligations to refugees.

Both the current “Remain in Mexico” plan and a potential Safe Third Country Agreement reduce
access to asylum and refugee status and reflect the global trend of developed countries to exter-
nalize their borders and circumvent respect for the rights of refugees and asylum seekers guaran-
teed by the Geneva Convention.

By seeking to outsource legal and moral obligations to migrants, wealthy nations also seek to
avoid questioning their own foreign policies, including the global economic development model
that generates the inequality at the root of these population movements, and policies that cause
and perpetuate war and conflict for the benefit of the few and the tremendous suffering of the
many. The United States historically and currently has played a direct role in creating these condi-
tions that cause forced migration in Central American nations.

In the last several years, the governments of developed countries have adopted policies to ex-
clude immigrants, asylum-seekers and refugees, using a combination of repressive practices,
restrictive legislation and international agreements that establish new systems to keep certain
foreign populations out. That trend has grown despite the fact that a broad range of national and
international laws define and protect the rights of migrants and refugees.

People who request asylum have the right to specific kinds of protection. After the Second World
War, a legal framework was developed to protect people fleeing their countries and prevent a
situation in which they would be unable to find a place to live safely and exercise their rights.
Through the application of the Geneva Convention of 1951, and the Protocol of 1967, Mexico and
the United States, along with the vast majority of world governments—143 of the 197 nations rec-
ognized by the United Nations—agreed to accept refugees and apply horms to protect them 4

However, many states have since sought ways to block migration flows to avoid having to fulfill
their obligations to accept men, women and children who seek protection. These include strate-
gies to prevent asylum-seekers from arriving at their borders and denying due process when they
do. One of the tools used by destination countries is the designation of another country as a “safe
third country." The European Union (EU) has applied this practice since 1990 between its member
nations, and since 2013 with nations outside the EU. Canada and the United States also have a
‘safe third country” agreement, since 2004.

In the spring of 2018, the government of Donald Trump began to place considerable pressure

on the outgoing government of Mexico's then-president Enrique Pena Nieto to sign a “safe third
country” agreement. What are the implications of this type of agreement for the United States, for
Mexico, and especially, for migrants?
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This report argues that the safe third country agreement (STCA) proposed by the U.S. government
to the Mexican government would constitute a violation of the rights of migrants and refugees.
Although no specific text of an agreement to create such an arrangement between the two coun-
tries exists, our conclusion is based on an analysis of the existing agreements and contexts, par-
ticularly: 1) the experience of the European Union, and the safe third country agreement between
Canada and the United States, 2) immigration policy and practice in the United States and Mexico,
and 3) the current situation relating to migration flows from the countries of the Northern Triangle
(Guatemala, El Salvador and Honduras), which are the countries of origin for the majority of mi-
grants who travel from Central America through Mexico to the United States.

A country designating another as a “safe third country” refers to an arrangement that allows the
first country to send asylum seekers to the designated third country, with the premise that the
third country is safe for asylum seekers and refugees. This type of arrangement includes financial
compensation for the country that agrees to accept the asylum- seekers and refugees.®

Designating a safe third country permits a nation to reduce the number of refugees and asylum-
seekers in its own territory by diverting them to another nation considered as safe. Such an ar-
rangement can take the form of a formal agreement, a mechanism or even a set of agreed-upon
practices.

A common justification for the practice is that if people are fleeing, they have no reason to go
further than the first safe country they cross in their path. However, this kind of mechanism is used
in various first-world countries as a tool to externalize their borders, because recognizing another
country as a safe third country prevents people fleeing from persecution from reaching the terri-
tory of the first-world country.

According to media reports, as early as March 2018 the United States Department of Homeland
Security proposed that the Mexican government sign a similar agreement to the one between the
United States and Canada.®

The administration of Donald Trump came to power in the United States on an openly anti-immi-
grant platform. Since taking office, Trump's government has adopted an aggressive policy of de-
tention and deportation of migrants in the country and sought to reduce the number of migrants
who arrive at the border and request asylum. This is the motivation behind proposing a safe third
country arrangement with Mexico. As one US official said, “We believe the flows would drop dra-
matically and fairly immediately,” with the implementation of a STCA” In July, U.S. Homeland
Security Secretary Kirstjen Nielsen insisted, without legal arguments, that people who request
asylum must request it in Mexico, and not in the United States.®
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Designating Mexico as a safe third country would have the effect of allowing U.S. border agents
to reject the majority of asylum-seekers who arrive on the U.S. southern border, because a large
percentage of people who request asylum come from Central America and travel overland
through Mexico.® The majority of asylum-seekers who receive asylum in the United States come
from the Northern Triangle (Guatemala, Honduras, El Salvador).

Figure 6.

Individuals Granted Asylum Affirmatively or Defensively by Country of Nationality:
Fiscal Year 2016

(Ranked by country of nationality)

People’s Republic of China
4,484 | 21.9%

El Salvador
2,157 | 10.5%

Guatemala
1,949 | 9.5%

Honduras
1,505 | 7.4%

Mexico
919 | 4.5%

Source: U.S. Department of State.

When the proposal was made public in March 2018, Mexican Foreign Relations Secretary Luis
Videgaray declared that Mexico would not sign such an agreement.** However, rumors persisted
that some kind of negotiation could be going on, and that in the context of the renegotiation of
the North American Free Trade Agreement (NAFTA), the Mexican government could announce a
change of position before the new Mexico government took office on December 1, 2018.* Many
Mexicans feared that conceding to such an agreement was being used as a bargaining chip by
the Mexican side to achieve better terms in negotiations on tariffs under NAFTA. Although it wasn't
mentioned when the new free trade agreement between Mexico and the United States was finally
announced on Sept. 30, 2018, there was still talk that a safe third country agreement or some simi-
lar arrangement was on the table in the NAFTA renegotiations.

After Andrés Manuel Lopez Obrador won the July 1 presidential elections, Roberto Velasco,
spokesperson for future Foreign Relations Secretary Marcelo Ebrard, told the Washington Post
that the new government had no position on a safe third country agreement with the United
States because it did not have the details of the agreement or the status the negotiations be-
tween the two countries.’2 Unofficially, the administration was said to oppose such an agreement.
Almost every organization that works with migrants in Mexico rejected the proposal® In a dec-
laration on May 22, a coalition of Mexican organizations categorically rejected the possibility of

a STCA between Mexico and the United States, stating, “An agreement of this sort would violate
the United States' international protection obligations to people who request protection.” Amnesty
International affirmed, “An agreement of this sort would violate international law and would result
in millions of people suffering."4

The following report was published and released in Spanish on November 2nd. On November 20,
President Trump announced his decision to return Central American asylum-seekers to Mexico to
await their decisions on asylum requests in the United States. Although announced as a unilateral
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decision based on an obscure article of U.S. law, the decision had been previously negotiated with
the Lopez Obrador administration in terms that are still unknown to the public.*s

This report by the Americas Program analyzes the safe third country concept and experiences,
the global and regional context of immigration restriction and the announcement that Mexico will
accept U.S. asylum-seekers awaiting hearings. The report details the factors that should be taken
into account to create national and binational policies that privilege human rights and comply with
national laws and international human rights norms and standards.

The safe third country arrangement has a history in other parts of the world that offer lessons for
the functioning and impact of such an agreement. The following section analyzes the experience
of the European Union and the United States and Canada.

The Member States of the European Union have attempted to create a common policy on asy-
lum and refuge for years. The first step resulted in the Dublin Convention, essentially a system
for distributing asylum-seekers between the participating states. That was followed by Directive
2013/32/EU, “on common procedures for granting and withdrawing international protection,”
which made it possible for EU Member States to designate states outside of the EU as safe third
countries. This second agreement was what allowed Greece to define Turkey as a safe country
and return asylum-seekers there.

One of the first objectives of the European Union Member States was to determine a single na-
tion responsible for reviewing asylum requests made in European territory by citizens of non-EU
Member States. That policy's stated goal was to prevent the phenomenon known as “asylum
shopping” —supposedly when an asylum-seeker seeks out the best option among the benefits
that different countries offer to refugees, sometimes even soliciting asylum requests in several
different countries simultaneously. *° This was to prevent a situation in which the countries that of-
fer the best services to asylum-seekers end up with the largest burden in terms of spending and
responsibility for the flows of refugees, which were increasing. Since 1990, the European Union
adopted conventions to define a single state as responsible for examining asylum claims under
the Schengen Agreement and the Dublin Convention.

The Dublin Convention, signed on June 15, 1990, establishes the criteria and mechanisms to de-
termine which Member State will be responsible for reviewing asylum claims presented in
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any of the participating states. Originally just an agreement between countries, the Dublin Con-
vention was formally integrated into European Union law through European Council Regulation
N° 343/2003 of February 18, 2003,Y later replaced by the “Dublin Ill" system in 2013.22 Under the
Dublin Convention, if an asylum seeker has previously crossed the border of a Member State from
a country not in the European Union, that Member State will be responsible for reviewing the asy-
lum seeker's claim up to 12 months after the date of their entry into the first state

For example, under this system, a Libyan who travels through Italy before arriving in France and
requests asylum on the French border will be returned to Italy so that Italy can examine the Liby-
an's claim (in slang, one says that the Libyan is “Dublined”). Italy would be the only state respon-
sible for examining the Libyan's claim for the year after his arrivalin Italy. If the Libyan, after being
returned to ltaly, then goes to another EU country, such as Germany, and requests asylum again,
Germany could return him to Italy if a year has not passed since he first entered Italian territory
and made his initial request.

For this system to work, the EU has created a database of people who have entered into different
countries called Eurodac. Every Member State has the obligation to register the fingerprints of all
asylum seekers who cross their borders.2°

This first system has flaws that the so-called "migrant crisis” brought to light. Below we list the
major criticisms that arose:

It is an unfair system that concentrates asylum-seekers in certain countries.

First, a result of this system was that the majority of asylum requests fell on a small number of
Member States, namely Greece, Italy and Spain, which strained those countries' capacities to face
migration flows.?* In the past few years, most migration flows to the EU pass through these coun-
tries, therefore leaving them with the responsibility to examine asylum claims as the country of
entrance to the EU for migrants.

Americas Program Center for International Policy



Illegal border-crossing at the EU's external borders, 2015

March, 2019

Eastern borders route

. oo AR o000 - . 1175
Detections of illegal border- p 1 EZD
crossing at the EU's external
borders, 2015
(282 962)
Western Balkan route
1 8‘22 33? {43 357) ﬁpﬂjﬁ!ﬂ S:g
Route TE‘ 033 3 ppes Black_s_ga_m_ute
To X N
g na ties ¥
in 2015 { nz
Circular rotte fA
Albaniaito Greece
(& 541}
| 8932
e Med?terra.rlean sl Eastern Mediterranean route
(1272) :::aa i&msz {50 214) { 1}ﬂ: ﬁi gg
ghanistan
7164 Lworco 1 885386 Limy " s
Western
African route
¥, _\5— Central Mediterranean route
. (278}
Pl (170 664) Eritrea BT
- 874 : : { Migeria 21914
153 946 1 somatiz 12430

The European Commission found that more than 70% of asylum

requests made in 2014 were

made in only five European Union Member States.? However, it's important to note that official
statistics about asylum requests do not take into account undocumented migrants who do not

make asylum requests in the countries they enter.
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The European commission affirmed that:

“The current Dublin system was not designed to ensure a sustainable sharing of responsibility for
applicants across the Union. This has led to situations where a limited number of individual Mem-
ber States had to deal with the vast majority of asylum-seekers arriving in the Union, putting the
capacities of their asylum systems under strain and leading to some disregard of EU rules."*

That situation led to an emergency measure to support Greece and Italy during the autumn

of 2015 that consisted of a provisional ‘relocation” system of certain quotas of asylum-seekers

to other European Union countries.2 The Member States agreed to house at first 160,000 asy-
lum-seekers who were based in Greek and Italian territory. That figure was later reduced to a goal
of 98,255 after 2016. However, the program did not succeed in its stated goals: by mid-2017, only
24,676 of the 98,255 asylum-seekers had been relocated ?

Some European Union states (Hungary, Poland, the Czech Republic and Austria)
refused to apply the program, as it was non-binding.®

The EU tried to resolve the lack of solidarity between its Member States by sending resources to
the “critical points,” identified as Greece and Italy. The following graphic shows the financial aid
sent to those two countries to help them receive refugees.

Program Greece Italy
Asylum, Migration, and | National Programmes 2014- | 561millions (m) allocated 653.72m allocated
Integration Fund (AMIF) | 2020 (Long-Term Funding)
AMIF Emergency assistance | 139.1m allocated 89.7m allocated
Total AMIF 700,1m 743,42m
Internal security Fund ISF 393m allocated 189m allocated
(ISF)
ISF Emergency assistance 55.8m allocated 99.4m allocated
Total ISF 448,8m 288,4m
TOTAL 1148,9m 1031,82m

Source: European Commission®’

AMIF - he fund promotes the efficient management of migration flows and the implementation,
strengthening and development of a common Union approach to asylum and immigration.

ISF- The Fund promotes the implementation of the Internal Security Strategy, law enforcement
and the management of the Union's external borders. The ISF is composed of two instruments,
ISF Borders and Visa and ISF Police.
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Some EU states adopted strategies to prevent asylum-seekers from being returned to
them

Since the Dublin system is based on registering fingerprints in the Eurodac system, it has been
proven in investigations that some countries did not register the fingerprints of the migrants who
were crossing their border in order to avoid their responsibility. By not registering migrants' finger-
prints, a country can avoid being considered a first country of entry, and forgo responsibility for
processing asylum claims. The European Commission stated that at the end of 2015, only 23% of
people who crossed borders to enter an EU country were registered.®

Jurisdictions have judged that not all EU Member States can be considered safe, and
the Dublin system should not be applied automatically

In addition, the Dublin system implies that the EU Member States mutually consider each other
‘safe," to return asylum seekers to. However, it has been judged that certain EU states do not have
the sufficient guarantees for asylum seekers to be returned to them.

The European Court of Human Rights (ECHR) and the Court of Justice of the European Union
(CJEUV), in several rulings, have concluded that the application of the Dublin system rules should
be suspended in cases such as in 2011, when it was determined that Greece--a state designated
as responsible for asylum requests--did not fulfill the requirements of being a “safe” country for
refugees.® That decision had the effect of clogging the system, because other countries stopped
returning asylum-seekers to Greece.®

According to the European Human Rights Court, systematic problems in the treatment of asy-
lum-seekers in Greece did not allow that asylum-seekers be sent there. In a ruling on January 21,
2011, the Court said,
- the systematic detention of asylum-seekers with no information about why they are being
detained is a generalized practice by Greek authorities (point 226);
numerous obstacles prevent or make more difficult in practice the asylum process for
recently arrived asylum-seekers, for people returned under the Dublin system, and for
people who travel through the Athens International Airport (point 173 and following);
there were problems with the process of examining asylum claims. The Court highlighted
a lack of preparation, qualification and competence of the Greek police responsible for
asylum requests, and the fact that asylum claims were examined over very long periods of
time (point 183 and following);
there was a high risk that asylum-seekers would be returned. The court noted that “Greek
authorities deport, sometimes collectively, both asylum-seekers who have not yet applied
for asylum and those whose applications have been registered” (point 192).

The Court decided, therefore, that in this case “it was in fact up to the Belgian authorities, faced
with the situation described above, not merely to assume that the applicant would be treated in
conformity with the Convention standards but, on the contrary, to first verify how the Greek au-
thorities applied their legislation on asylum in practice. Had they done this, they would have seen
that the risks the applicant faced were real and individual enough to fall within the scope of Article
3. The fact that a large number of asylum-seekers in Greece find themselves in the same situation
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as the applicant does not make the risk concerned any less individual where it is sufficiently real
and probable” (point 359).

In this case, the plaintiff was from Afghanistan, a country rife with violence and generalized inse-
curity. The plaintiff has worked as an interpreter, a category of the population that was, according
to the court, “particularly exposed to reprisals at the hands of the anti-government forces” (point
206), a factor the Belgian authorities should have taken into account.

The ECHR recently confirmed its position with a ruling on March 15, 2018, in which it ruled that
Greece denied a Sudanese man the right to request asylum because of problems in the system.

“103. It is also clear from the M.S.S. judgment that the presumption that a State participating in the
‘Dublin’ system will respect the fundamental rights laid down by the Convention is not irrebuttable.
For its part, the Court of Justice of the European Union has ruled that the presumption that a Dub-
lin State complies with its obligations under Article 4 of the Charter of Fundamental Rights of the
European Union is rebutted in the event of ‘systemic flaws in the asylum procedure and reception
conditions for asylum applicants in the Member State responsible, resulting in inhuman or degrad-
ing treatment, within the meaning of Article 4 of the Charter, of asylum seekers transferred to the
territory of that Member State.’

104. In the case of ‘Dublin’ returns, the presumption that a Contracting State which is also the ‘re-
ceiving' country will comply with Article 3 of the Convention can therefore validly be rebutted where
‘substantial grounds have been shown for believing’ that the person whose return is being ordered
faces a ‘real risk’ of being subjected to treatment contrary to that provision in the receiving coun-
try."s

These decisions established that the mechanism of a safe third country cannot and should not be
applied automatically. Although the Member States of the European Union decided to distribute
refugees and asylum seekers and guarantee them the same level of protection, that proposal
never went into effect, nor was it ever approved by the jurisdictions.

The pending reform of the failed EU system

A 2016 proposal by the European Commission seeks to reform this system with the goal of guar-
anteeing a more efficient system to distribute asylum-seekers among EU Member States, speed-
ing up the asylum procedure and creating a correction mechanism that would be applied after

a certain number of asylum requests. Such a mechanism would allow a state to receive no more
than a certain number of asylum requests, based on the country's population and GDP:33

Also, the proposal includes the option for a state to not participate in relocating asylum-seekers
for a year in exchange for a “solidarity contribution,” which the Commission proposed to set at
250,000 euros per asylum request denied.

The Commission’s proposal explicitly states that:

‘the right to apply for international protection does not encompass any choice of the applicant
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regarding which Member State shall be responsible for examining the application for international
protection."

The proposal also anticipates that once a state has been determined to be responsible for exam-
ining an asylum claim, it will remain responsible indefinitely. Therefore, an asylum-seeker would
be assigned to a certain state, no matter how much time passes.

The proposal was criticized for not suggesting a change to the basic principle of the Dublin sys-
tem, which establishes that the state responsible for examining an asylum request be the first
state the asylum-seeker enters, and the burden that system places on states like Greece, Italy
and Spain. In 2017, the European Parliament released a report that was very critical of the Euro-
pean Commission's proposal, and proposed instead a more equal and “supportive” distribution of
asylum-seekers3s

The internal European mechanism to determine which state is responsible for an asylum request
therefore tends to be weak because of the lack of guarantees for asylum-seekers who have been
returned to the first country of entry. German Chancellor Angela Merkel characterized the Dublin
system as “obsolete” in an October 2015 speech to the European Parliament, emphasizing the fact
that it left the responsibility for asylum-seekers in the hands of a small number of EU states, and
that it was not compatible with European solidarity.

The problems with the European asylum system arise in spite of the fact that all of the European
Union Member States share an explicit commitment to protecting human rights, including the
rights of migrants and refugees.®

In summary, under the EU system, transferring asylum-seekers among the Member States has
been problematic in practice because:

1. The states that are the first point of entry are the least capable of receiving and
processing refugees,

2. The system has resulted in serious and systematic human rights violations of asylum
seekers,

3. The courts have recognized serious problems with the system's functioning and the safe
third country practices,

4. The logic of transferring asylum claims only takes into account the perspective of the
states, and not the perspective of the asylum seekers and refugees themselves, nor

the personal reasons why they might choose to request asylum in one country and how it
could help with their assimilation (presence of friends, acquaintances, knowledge of the
language, etc.), nor the important differences that exist between the conditions of reception
in different countries, which correspond to basic rights for refugees. As refugees are going
to a new country to rebuild their lives, and usually starting from nothing, these issues are
important to help an asylum seeker make their decision.
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5. The states that receive the largest proportion of returned migrants do not always fulfill
the criteria of “safe countries.”

The concept of a safe country was applied to a country outside of the European Union for the first
time in a directive on December 1, 2005, in reference to the harmonization of asylum policies of
EU Member States. The concept was developed in the directive "Proceedings” No. 2013/32/CE
on June 26, 2013, which defines common procedures for the granting or removal of international
protection to migrants.3”

The concept of a “safe country” has two distinct applications in European Union law through this
directive:

it can be used to qualify a country that supposedly does not produce refugees (country
of origin) and apply a faster procedure to examine asylum claims of people from that
country;

it can be used to qualify a country that can provide effective protection to refugees so
that refugees can be returned to that country.

In the latter case the concept of a safe third country in effect allows a Member State of the Eu-
ropean Union to consider an asylum request inadmissible if the asylum seeker is from a non-EU
Member State that is considered safe. It is not obligatory; EU countries are not required to incor-
porate the directive in their national legislation. Article 33 of the 2013/32/CE directive states:

‘2. Member States may consider an application for international protection as inadmissible only if:
(.)

c¢) a country which is not a Member State is considered as a safe third country for the applicant,
pursuant to Article 38.”

So far, 19 EU Member States have taken advantage of that possibility. France, however, recently
decided not to incorporate the directive into national legislation after a parliamentary debate and
following large public demonstrations that protested that the project denied the right to asylum.®
The European Commission, for its part, is encouraging countries to adopt the safe third country
concept and has proposed a new regulation that would replace Directive 2013/32 and become
an obligatory mechanism. This proposal, which is still being debated, requires that every Europe-
an Union Member State adopt the third safe country mechanism and that safe third countries be
designated at the level of the Union.3? In an important international precedent, the French Council
of State, the country's supreme administrative court, when consulted about the adoption of this
new regulation, ruled that applying the safe third country mechanism to return asylum seekers
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would violate the constitutional guarantee of the right to asylum.+

In the current framework, for a state to be considered a safe country, it must make the following
guarantees to asylum seekers under Article 38 of Directive 2013/32:

the absence of risk to the asylum seeker's life or liberty for any motive stated in the
1951 Geneva Convention, and the absence of real risk that allows the asylum seeker
to request subsidiary protection;

respect for the non-refoulement principle and prohibition of any deportation or ex-
tradition that would expose the asylum seeker to torture or inhumane or degrading
treatment;

that the asylum seekers be able to request asylum in that state and enjoy protection
according to the 1951 Geneva Convention.

Furthermore, when a state receives an asylum request and considers transferring the asy-
lum-seeker to a safe third country, the state should carry out an individual examination to deter-
mine if the third country is safe for the asylum-seeker.

Article 38 specifies that:

‘2. The application of the safe third country concept shall be subject to rules laid down in national
law, including: (...)

(c) rules in accordance with international law, allowing an individual examination of whether the
third country concerned is safe for a particular applicant which, as a minimum, shall permit the
applicant to challenge the application of the safe third country concept on the grounds that the
third country is not safe in his or her particular circumstances. The applicant shall also be allowed
to challenge the existence of a connection between him or her and the third country in accordance
with point (a)."+

From these requirements, we can deduce that any “safe country” must guarantee that within its
territory there is no violence for reasons of race or sex, nor religious or political persecution, and
that women, homosexuals, and LGBT people and other discriminated groups are protected.

According to researchers Julian Fernandez and Chloé Viel, there are very few countries in the
world that fulfill these conditions and could therefore automatically be considered safe.#? In this
context, guaranteeing the rights of asylum seekers according to the Geneva Convention using
the safe third country mechanism appears almost impossible, because:

1. The mechanism of safe third countries has generated a series of problems, and has
required constant modifications which has made the practice inviable for European
Union countries to use.
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2. Some legal jurisdictions have proved that states designated as safe third countries do
not guarantee the safety of the refugees and asylum seekers.

In one case, the European Human Rights Court convicted Hungary for designating Serbia
as a safe third country and returning an asylum seeker from Bangladesh to Serbia. Accord-
ing to the Court's decision, that country cannot be considered a safe country and Hungary
violated article 3 of the European Convention on Human Rights, putting the plaintiff at risk
of inhumane or degrading treatment. The Court also emphasized in the decision that Ser-
bia was then able to return the plaintiff to Greece.

It must be clarified here that, contrary to common belief, the European Union has not explicitly
recognized Turkey as a safe third country. In April of 2016, Greece designated Turkey as a third
safe country in its own national legislation, following the EU's “Joint action plan with Turkey" and
the joint statement.

On March 18, 2016, the states of the European Union and Turkey agreed to adopt a mechanism to
regulate migration flows through another joint statement:

“In order to break the business model of the smugglers and to offer migrants an alternative to put-
ting their lives at risk, the EU and Turkey today decided to end the irreqular migration from Turkey
to the EU."#

According to the declaration, all migrants who irregularly cross into Greece from Turkey after
March 20, 2016 will be “transferred” to Turkey.45

The declaration also contained compensation for Turkey:

financial aid consisting of 6 billion Euros (the Joint Action Plan of November 29, 2015
already included 3 billion Euros, and the joint declaration added another 3 billion);
to accelerate Turkey's entrance into the European Union;

to facilitate the process for Turks to receive EU visas.4®

The way this decision was reached made it very difficult to oppose. The Court of Justice of the
European Union ruled that the joint declaration could not be considered an act of the European
Union, and that therefore, the Court was not competent to judge its legality.+

After that first joint declaration, on April 3, 2016, Greece introduced legislation to create the con-
cept of a safe third country, and designated Turkey as a safe third country. This law was the basis
for returning asylum-seekers who arrived in Greece to Turkey. In 2017, Greece's Council of State,
the country's highest judicial body, rejected appeals from two Syrians against the decision to de-
clare their asylum claims inadmissible for considering Turkey a safe third country,*® even though
there was evidence that Turkey has shown little respect for the non-refoulement principle* and
only ratified the 1951 Geneva Convention with the condition of “geographical limitations” to its
application.°
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This system led to a significant drop in the number of asylum seekers in the European Union 5

Asylum applications (non-EU) in the EU-28 Member States, 2006-2017
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The Greek legislation has been criticized, because of:

Questions regarding the political situation in Turkey, and the fact that this system
gave power, legitimacy and resources to the controversial Turkish President Recep
Tayyip Erdogan;

The poor treatment of people who were returned to Turkey, which was denounced
by non-governmental organizations like Amnesty International, Human Rights
Watch,the International Federation for Human Rights and EuroMed Rights;>?
People who arrive in Turkey face human rights violations, the risk of being returned
or expelled without due process, bad conditions in refugee camps, long wait times
for examining their claims, etc);s3

It pushes migrants to alternative, more dangerous routes;>*

The decision by Turkey to eventually close its border with Syrias® and build a wall
covering more than 750 km along its border with Syria, and the actions of Turkish
border guards, who have shot at Syrians entering Turkey, seriously call into question
Turkey's qualifications to receive refugees .

In its 2017 report, after a year of the application of the joint declaration, Doctors Without Borders
affirms:

“What EU officials fail to mention is the devastating human consequences of this strategy on the
lives and health of the thousands of refugees, asylum seekers and migrants trapped on the Greek
islands and in the Balkans, particularly in Greece and Serbia, where they are living in limbo. What
they fail to acknowledge is that, whether fully implemented or not, the EU-Turkey deal follows the
logic of treating people as if they were commodities, with disastrous consequences for the people
affected. And what is clear is that, despite evidence of the deadly consequences of their contain-
ment policy, European leaders have decided to put the survival of the EU-Turkey deal ahead of
asylum seekers’ safety and protection. (...)

Through the EU-Turkey deal, European Member States have denied people the protection they
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need, resulting in people having to take greater risks and in the deterioration of their health.
The deal simply cannot be seen as a model for further ‘externalisation agreements’ with other
countries. The deal has been not a success story, but a horror story, with terrible consequences
for people's lives and health!

The United States and Canada share the longest border in the world and maintain a tight politi-
cal and commercial relationship, with major flows of capital, goods, services and people.s” Over
400,000 Canadian and US citizens cross the border between Canada and the United States every
day, while 75% of Canadians live fewer than 160 km from the border. Three quarters of Canada's
exports go to the United States and the two countries trade more than $700 million in goods and
services every year as part of the North American Free Trade Agreement, now US-Mexico-Canada
Agreement.>®

After the attacks of September 11, 2001, however, the United States wrongly accused Canada of
having allowed terrorists to enter, and declared a Level 1 Alert on the border that drastically re-
duced normal traffic flows and led to significant economic losses. The Canadian government's
priority, therefore, was to reassure the US government about the two countries’ shared border and
its level of safety.? In this context, on December 12, 2001, the United States and Canada signhed

a “Smart Border Declaration,” announcing a plan to make the border safer through implementing
a 30-point plan.®® The fifth point of this plan announced the negotiation of “a safe third country
agreement to improve the handling of asylum claims.”

In the context of securing the border, Canada and the United States took elements from the Dub-
lin system, using the same justification of preventing “asylum shopping,' to negotiate and sign a
safe third country agreement on December 2, 2002, which took effect on December 29, 2004.52

Based on that agreement, Canada and the United States consider each other safe countries for
refugees, affirming that they respect the international principles of protection of refugees (the
1951 Geneva Convention and the 1984 Convention Against Torture). They established that except
for certain exceptions (such as family reunification, unaccompanied minors, visa holders, public
interest exception), the country responsible for examining an asylum claim will be the first of the
two countries to which asylum-seekers arrives.®3 This agreement is only applied to people who
request asylum at the land border between the United States and Canada, and not people who
arrive by plane or boat, or who are already in Canada.

The agreement is hotly debated in Canada. Many experts and human rights defenders argue that,
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according to international conventions, asylum seekers have the right to request protection
wherever they decide best suits them to establish their lives. They also argue that the United
States cannot automatically be considered a safe country for all asylum-seekers.

Through the application of this agreement, many asylum seekers who arrive in Canada are trans-
ferred to the United States, which has led to a drastic drop in asylum claims in Canada.®* Various
reports on the effects of the agreement highlight that the most important effect is dissuasion. In
the first year of the agreement, from 2004 to 2005, there was a decline of almost 6,000 claims to
Canada compared to the year before. The data from the following years confirms that tendency.®

Refugee claimsin Canada
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The Canadian Council for Refugees emphasized in its report at the end of 2005 that:

The most important impact of the Safe Third Country Agreement has been the dramatic drop

in the number of refugee claims made in Canada, particularly at the land border, where num-
bers have halved since 2004. This decline comes after several years of decreases in numbers of
refugee claimants. The 2005 figure for refugee claims is lower than Canada has seen since the
1080s."66

Another effect of the agreement is the exclusion of certain groups from the benefits of interna-
tional protection. In an indicative study, Professor Delphine Nakache shows that the agreement
had a negative effect on Colombian asylum seekers who were the largest group of asylum seek-
ers on the Canadian border before the agreement went into effect. Nakache notes that the agree-
ment has significantly reduced the chances of acceptance and the right to not be returned, point-
ing to the fact that the rate of acceptance for asylum claims from Colombians is 81% in Canada
and 45% in the United States.” The Canadian Council for Refugees also mentions the reduction in
requests, noting that the number of asylum claims from Colombians in Canada dropped by two-
thirds between 2004 and 2005:%®
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Claims by Colombians
2004 % by point | % by point | 2005 pro- | 2005 pro- |numbers
in 2004 Jan.- Nov. |jected year |jected as % | ‘missing’ in
2005 end of 2004 2005

Border 3,521 97% 781 79% 852 24% 2,669
Airport 23 1% 41 4% 45 194% -22
Inland 91 3% 163 17% 178 195% -87
Totals 3,635 985 1,075 30% 2,560

Another effect, which is difficult to quantify and similar to the European situation, is the increases
in illegal flows and the opening of other paths.®

In an interview with the Americas Program, Francisco Rico, director of the FCJ Refugee Center in
Toronto, Canada, affirms that “we should clarify that in this type of agreement, there is no benefit for
immigrants.”

He explains that the agreement “(..) limits immigration, demanding certain conditions or require-
ments of immigrants to arrive at the border and request asylum. Now, one of the conditions for
people to request asylum is to have a close family member, a mother, father, uncle, sibling, who is
a resident or has permission to temporarily stay in the country. If the people do not fulfill this condi-
tion, they need to enter through informal points of entry, where there are no customs and they need
to turn themselves into the authorities so that they will be brought to the Migration authorities.”

Just as the European Court of Human Rights spoke out against the European system, the In-
ter-American Human Rights Commission criticized the system in the case of a group of asylum-
seekers who were returned to the United States by Canada. In the case, a group of Haitians who
arrived with the intention of requesting asylum in Canada were returned without individual hear-
ings to the United States, from where they were deported immediately. Although the case does
not directly relate to the safe third country agreement, the Commission points to various relevant
issues. The Commission affirms about the right to request asylum that:

“(..) every Member State has the obligation to ensure that every refugee claimant has the right

to seek asylum in foreign territory, whether it be in its own territory or a third country to which the
Member State removes the refugee claimant. To the extent that the third country’s refugee laws
contain legal bars to seeking asylum for a particular claimant, the Member State may not remove
that claimant to the third country. To ensure that a refugee claimant’s right to seek asylum under
Article XXVIl is preserved, before removing a refugee claimant to a third country, the Member State
must conduct an individualized assessment of a refugee claimant’s case, taking into account all
the known facts of the claim in light of the third country'’s refugee laws. If there is any doubt as to
the refugee claimant’s ability to seek asylum in the third country, then the Member State may not
remove the refugee claimant to that third country.”
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(..) As in the Haitian Interdiction Case, the State's application of its direct back policy had the effect
of denying the John Does their fundamental right to seek asylum in a foreign territory. The John
Does each sought asylum protection from the State of Canada. Instead of immediately processing
the John Does’ claims, the State applied its direct back policy, which provided no assurances that
the John Does could present their claims for asylum, whether in Canada or in the United States. (...)

96. Likrewise, in accordance with the policy applied, Canada did not seek assurances or conduct a
basic evaluation of whether the John Does could apply for asylum in the United States once di-
rected back. In these three cases, the direct back policy posed a real risk of denying the three John
Does the opportunity to seek asylum in a foreign territory and placed them at possible risk of harm.
In the case of John Doe 3, the State was later able to confirm that he had returned to Canada, after
having been deported back to Albania, and had subsequently been granted asylum. These facts
demonstrate the deleterious impact the direct back policy had on John Doe 3's rights under Article
XXVIl and the real threat he faced in the interim period in Albania."”°

The Commission also considers that failing to carry out an individualized risk assessment of each
John Doe before returning them to the United States, where they faced the risk of falling into a
chain of return (refoulement) to their countries of origin, constitutes a violation of article XXVII.7*

The Commission concluded that the policy of direct return made it impossible for the plaintiffs to
appeal the decisions about their returns, and therefore violated their right to due process.”?

Another criticism of the United States-Canada agreement is that many organizations and ob-
servers question whether the United States can be considered a safe country for refugees. The
Canadian Refugee Council, Amnesty International and the Canadian Council of Churches joined

a suit by a Colombian asylum-seeker in 2005, affirming that the United States could not be con-
sidered a safe third country.”? The plaintiff initially won a favorable ruling, but the Federal Court of
Appeals then reversed the decision on June 27, 2008,74 and the Supreme Court declined to review
the case.”s In July 2017, the Canadian Refugee Council, Amnesty International and the Canadian
Council of Churches again joined to support a suit by a person who was contesting the agreement
in federal court. In that context, the NGOs recently submitted a document that provides ample
evidence to prove that the United States cannot be considered a safe country, citing factors like a
restricted interpretation of the category of refugee, a deficient asylum system, and risks of return
or detention of refugees and asylum seekers.”
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The UN High Commissioner for Refugees (UNHCR), the guardian of the 1951 Geneva Convention,
has criticized the use of the safe third country concept many times.

In a Global Consultation published on May 31, 2001, the UNHCR affirmed, ‘As for the general ques-
tion of 'safety; this cannot be answered solely on the basis of formal criteria.... The third State needs
actually to implement appropriate asylum procedures and systems fairly."””

In the same document, the UNHCR emphasized that “another important element to consider when
crafting this type of agreement is the question of the criteria applicable for determining the State
responsible for examining each case to ensure that the operation of any transfer mechanism is
timely and equitable, in line with a burden-sharing rationale.” The simple fact of having traveled
through a state is not sufficient, for example.

The UNHCR concludes that if a state designates another as a safe third country, it should “provide
for an individualized assessment that the third country is “safe” in the case of each asylum-seek-

er thus ensuring respect for international protection principles and in particular that of non-re-
foulement.”®

In an April 2018 note, the UNHCR explains the conditions that should be respected for the use of
the safe third country concept:

“Prior to transfer, it is important, keeping with relevant international law standards, individually to
assess whether the third state will:
(re)admit the person,
grant the person access to a fair and efficient procedure for determination of refugee
status and other international protection needs,
permit the person to remain while a determination is made, and
accord the person standards of treatment commensurate with the 1951 Convention
and international human rights standards, including - but not limited to - protection
from refoulement.
Where she or he is determined to be a refugee, s/he should be recognized as such
and be granted lawful stay” (point 4).7°

‘According to relevant conclusions of UNHCR's Executive Committee, regard should be had to the
concept that asylum should not be refused solely on the ground that it could be sought from anoth-
er state. Where, however, it appears that a person, before requesting asylum, already has a connec-
tion or close links with another state, s/he may if it appears fair and reasonable be called upon first
to request asylum from that state. Requiring a connection between the refugee or asylum-seeker
and the third state is not mandatory under international law. The person may well be returned to

a country through which s/he may have passed en route, 12 or the person may be transferred to

a country to which s/he has never been but that has agreed, by way of a formal arrangement, to

be responsible.13 In follow up to relevant conclusions of UNHCR's Executive Committee, UNHCR
though has consistently been advocating for a meaningful link or connection to exist that would
make it reasonable and sustainable for a person to seek asylum in another state” (point 6).
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‘As a precondition to return or transfer of an asylum-seeker or refugee to another country, it is cru-
cial to establish that s/he has access in that country to standards of treatment commensurate with
the 1951 Convention, its 1967 Protocol and international human rights standards (...)" (point 7).

“Whether standards of treatment commensurate with the 1951 Convention, its 1967 Protocol and
international human rights standards are available cannot be answered without looking at the
state’s international legal obligations, its domestic laws and the actual practice of implementation”
(point 10).

The UNHCR also insists on guarantees whenever this type of mechanism is used:

“When a state is considering applying the ‘first country of asylum’or ‘safe third country’ concept, the
individual asylum-seeker must have an opportunity within the procedure to be heard, and to rebut
the presumption that she or he will be protected and afforded the relevant standards of treatment,
in a previous State based on his or her circumstances. The APD provides that in such a procedure,

a transferring state may decline to undertake a substantive assessment of the asylum claim, and
declare the application inadmissible. The individual must however be able to appeal the inadmis-
sibility decision before a court or tribunal and a right to remain pending the outcome of an appeal.
Suspensive effect is automatic in case of an appeal against a decision based on the safe third
country concept under Article 38, while the applicant may request a court to order suspensive effect
in an appeal based on ‘first country of asylum’ under Article 35."%°

The very concept of the safe third country is questionable. In the context of the debate in 2018
about the new French migration law, the French National Consultative Commission on Human
Rights published a report affirming that the principle was not only unconstitutional, but also that it
contradicts the 1951 Geneva Convention.® The report asked the French government to abandon
the concept and pressured the European Union to stop using it. The legal arguments used were:

The 1951 Geneva Convention and the 1967 Protocol state that a refugee is a person who fulfills
four conditions:

1. has legitimate fears of persecution;

2. has determined motives of persecution (race, religion, nationality, membership in a
specific social group, political opinions);

3. is outside of their country of nationality or residence;

4. does not have the protection of that country.®
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The Geneva Convention does not make reference to or define the concept of a safe third country,
which makes it problematic to reject an asylum claim because of the fact that the asylum seeker
crossed through or was in another so-called safe third country.®

The UNHCR clearly affirmed, in that sense, that “Regard should be had to the concept that asylum
should not be refused solely on the ground that it could be sought from another State,"#* although
more recently, reconciling its position with that of the states, it recognized the possibility of agree-
ments between countries, but with precautions.® In effect, the UNHCR stated:

“(..) it is reasonable, in order to distribute the burden, to create agreements that allow the readmis-
sion of refugees in another country where they will have the responsibility to determine their status,
on the condition that such an agreement gives the refugees some Rind of protection and the cer-
tainty that their problems will be solved.”

17. Without underestimating the difficulty of coming to an agreement about problems like those we
mention above, (length of stay, criteria to determine the level of safety, etc.) the response should
be reasonable, not a unilateral action, but an agreement that officially establishes mechanisms

to determine the responsibility of the States involved, mechanisms such as the notion of a ‘'safe
country,’ while simultaneously creating clear and harmonized criteria to determine if a country can
be considered safe. These mechanisms can only fulfill their purpose, in principle and in practice, if
they comply with certain conditions, and in particular, if there is an agreement between the directly
interested parties on a) the norms about who will apply the mechanisms, and with respect to which
countries; b) the operative standards (how and when the mechanism should be applied); c) the op-
erational modalities (treatment of asylum seekers, provisions for return and readmission, possible
solutions); and d) monitoring of the functioning of the mechanism.”

In April 2018, the UNHCR published a document titled “Legal Considerations regarding access to
protection and a connection between the refugee and the third country in the context of return or
transfer to safe third countries.”® This document details the conditions when a person can be re-
turned or sent to a safe third country, but the UNHCR reaffirms that “asylum should not be refused
solely on the ground that it could be sought from another state

The use of the safe third country concept is also problematic regarding respect for the non-re-
foulement principle.

As the Inter-American Court recently noted in its advisory opinion of May 30, 2018, “seeking and
receiving asylum, and a state'’s obligation not to return a person to a territory where they would risk
persecution is a fundamental component of international law.”’ This principle, the Court continues,
“is the capstone of international protection for refugees asylum seekers.”

First stated in Article 33.1 of the Geneva Convention, the non-refoulement principle is also a fun-
damental guarantee of various different non-deferrable human rights, because it allows the pres-
ervation of life, liberty or integrity of the protected person. The Inter-American Court considers

Americas Program Center for International Policy 28



March, 2019

that the prohibition of torture or other cruel, inhumane or degrading punishments or treatments,
laid out in Article 5 of the American Convention, extends to an obligation for a state not to deport,
expel, extradite or otherwise remove a person subject to their jurisdiction to another state, or to a
third state, when a credible presumption exists that the person would be in danger of facing tor-
ture or cruel, inhuman or degrading treatment. The United Nations Human Rights Committee has
interpreted Article 7 of the International Covenant on Civil and Political Rights in the same way.®®

In addition, the non-refoulement principle does not only apply only in the territory of a state itself,
but also at the border and international transit areas, and on the seas, to guarantee access to terri-
torial asylum.

The Inter-American Court affirms, then, that “(..) refoulement as an autonomous and all-encom-
passing concept, can include several different state behaviors that imply putting a person in the
hands of a state where their life, security or liberty are in risk of violation by persecution or the threat
of persecution, generalized violence or massive human rights violations, among other things, or put
at risk of being subject to torture or cruel, inhumane or degrading treatment, or to a third state from
where they could be sent to another state where they could face those risks (indirect refoulement).”

The UNHCR, in its Note on International Protection on September 16, 2001, notes that the non-re-
foulement principle is applied independently of official recognition of refugees:

“16. The obligation of States not to expel, return or refoule refugees to territories where their life

or freedom would be threatened is a cardinal protection principle enshrined in the Convention, to
which no reservations are permitted. In many ways, the principle is the logical complement to the
right to seek asylum recognized in the Universal Declaration of Human Rights. It has come to be
considered a rule of customary international law binding on all States. In addition, international hu-
man rights law has established nonrefoulement as a fundamental component of the absolute pro-
hibition of torture and cruel, inhuman or degrading treatment or punishment. The duty not to refoule
is also recognized as applying to refugees irrespective of their formal recognition, thus obviously
including asylum-seekers whose status has not yet been determined. It encompasses any measure
attributable to a State which could have the effect of returning an asylum-seeker or refugee to the
frontiers of territories where his or her life or freedom would be threatened, or where he or she would
risk persecution. This includes rejection at the frontier, interception and indirect refoulement, wheth-
er of an individual seeking asylum or in situations of mass influx."°

Considering what the non-refoulement principle represents, it stands clearly in contradiction with
the application of the safe third country principle.

As noted by the French National Consultative Commission on Human Rights, the concept also
contradicts the goals and spirit of the 1951 Geneva Convention, in effect breaking with the logic of
protection for people based on fear of individual persecution in favor of the abstract security of a
state.

In summary, the legality of the safe third country concept is not only debatable, but also, its appli-
cation is legally difficult. The examples of the European Union and the United States and Canada
illustrate those difficulties.
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As the international law researcher Maria Teresa Gil Bazo writes, through these experiences we
can see an increase in mechanisms such as safe third country in bilateral readmission agree-
ments, which may be formal, informal, regular or ad hoc, and in the absence of formal guaran-
tees that the asylum seekers be treated according to international standards. “As States move
to act outside their borders, judicial scrutiny of their actions becomes more difficult, a picture that
challenges not only the proper functioning of the asylum system, but also the very nature of liber-
al-democratic States based on the rule of law.™*

According to the requirements established in law and in the jurisprudence of other countries,
there are many indications that Mexico cannot be considered a safe third country:

In Mexico, refugees and asylum-seekers face massive violations of their rights;
Mexico does not have an efficient asylum system that allows it to address the
current number of asylum seekers, and far less the increased numbers that would
result from this type of agreement with the United States (because of the asylum
seekers who the United States would automatically return to Mexico),

Mexico frequently violates the non-refoulement principle itself.

National and international civil society organizations have warned current and future authorities
of their opposition to a safe third country agreement.®2 In a declaration on May 22, 2018, Mexican
organizations “categorically” condemned the possibility that Mexico and the United States sign
such an agreement:

“An agreement of this type would violate the United States’ international protection commitments
to people seeking protection. As recently as February 2018, the Mexican National Human Rights
Commission (CNDH) issued an urgent call to the Mexican government out of concern that the Mex-
ican Commission of Assistance to Refugees (COMAR) was collapsing and urging the government to
affirm its commitment to refugee protection. Mexico is not safe for many migrants, and its asylum
system lacks capacity to process more than a tiny fraction of cases of individuals seeking, and in
need of, international protection.”

They demanded that the governments of Mexico and the United States abandon the negotiations
and “instead uphold their responsibility under international and national law.”

In a second letter sent on July 12, 2018 to the Mexican president-elect and his future Foreign Rela-
tions Secretary Marcelo Ebrard, non-governmental organizations noted:

“(..) the role of 'safe third country’ not only goes against the position that you have taken during your
electoral campaign, but would also be an irresponsible step, since the country does not have the
conditions to guarantee access to fundamental rights like education, health and dignified and fair
work for people who wait here for their process to be resolved.”3

Based on a review of many human rights reports, dozens of interviews with migrants and field
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experience, the Americas Program concludes that Mexico cannot be considered a safe third
country for people looking for refuge. As we wrote in January of 2018:

“Upon arriving in Mexico, migrants are victims of extortion, robbery, rape, disappearance, murder,
general violence and sexual violence, kRidnapping and human trafficking, at the hands of organized
crime, but also by corrupt authorities who commit crimes with impunity.

They travel along a circuit of human rights violations."

Marta Sanchez Soler, Director of the Mesoamerican Migrant Movement notes the rapid deteriora-
tion of conditions for migrants traveling through Mexico over the past years:

“The current situation bears no resemblance to that of Mexico in the 1980s. We are no longer a
country of refuge, and there is little recognition that a large number of Central Americans deserve
to be classified as refugees in Mexico; COMAR's statistics reflect an agency that has neither the
staff, the resources, nor the will to fulfill its mission.

(..) In this context, migrants in transit through Mexico and refugee applicants face a bleak outlook,
one that the countries involved have barely lifted a finger to address."®

Every report about the situation of migrants and refugees in Mexican territory concurs that they
face a horrifying situation.®® In its 2017 report, Doctors Without Borders states that:

“Through violence-assessment surveys and medical and psychosocial consultations, MSF teams
have witnessed and documented a pattern of violent displacement, persecution, sexual violence,
and forced repatriation akin to the conditions found in the deadliest armed conflicts in the world

today."”
Women suffer specific forms of violence, including rape. A 29-year-old woman,

whose five children had stayed behind in Honduras with their grandmother,
explained to us in an interview at the Hermanos en el Camino shelter in Ixtepec,
Oaxaca:

“The trip was a horror for me. | was alone. | wanted to be trusting,

and at one point | got into a taxi. When | was inside, he told me that

he didn't want money, he wanted me to pay with sex. | refused.

You have something to give me, but you won't give me a chance,

he said. | pleaded with him, ‘Let me go, please, but he didn't want

to. I finally got out. I ran, I ran, | ran, and thanks to God | was able to

escape, to hide. God has helped me a lot. | was very afraid.
Later, in La Ventosa, my money was stolen. Eventually, | was able to find a
young man in Chahuites who accompanied me and helped me get to this
place. He helped me with money. He got his papers worked out and he left,
and | stayed here, alone 4
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In its 2018 report, the Network of Migrant Defense Organizations (REDODEM) reported that a total
of 3,177 migrants who stayed at its shelters in 2017 reported experiencing or witnessing rape.

‘In 2017, the main crimes of which migrants were victims were theft (76.06%), assault (5.14%), extor-
sion (4.04%), kRidnapping (3.82%) and abuse of authority (2.90%). Migrants who reported having wit-
nessed crime reported principle crimes being theft, followed by assault, abuse of authority, Ridnap-
ping and homicide."?

According to the REDODEM, the Mexican government is responsible for the terrible situation that
migrants experience in Mexico:

‘In terms of crimes against migrants and human rights violations in Mexico, it is clear that there is
no real effort being made by Mexican authorities to design and implement a migration policy that
will help resolve the grave situation of migrants who are fleeing their home countries, or to protect
the life and integrity of migrants in transit through Mexico."?

Amnesty International also emphasized in a 2017 investigation “the role that the Mexican govern-
ment plays in replicating these human rights violations against thousands of asylum-seekers who
are fleeing extreme violence from Central America’s Northern Triangle, (...) who in many cases are
eligible to receive refugee status either in Mexico or the United States,"°° emphasizing that “(..) the
Mexican government plays an important role in illegally detaining, deporting and returning thou-
sands of people to situations of danger, at times relying on U.S. funding to do so.”

Among migrants, the situation of unaccompanied children that led to the “crisis” and resulted in
an increase of repressive measures on the southern border by the United States and Mexican
governments is still not being addressed in compliance with international agreements, and many
children are still being detained. UNICEF has denounced the detention, return and deportation
of children who should be recognized as refugees and be given international protection.*** Next-
Gen also notes that even though there is a legislative framework that prohibits the detention of
migrant children and adolescents, the Mexican government detained more than 18,000 minors in
201722 They state that:

‘Identifying children and adolescents in the context of migration is a significant gap in Mexico, in
both policy and practice. Protocols require that the Procurator Offices for the Protection of Children
and Adolescents be notified of children in detention, and there are guidelines for the restitution of
their rights. However, these are very rarely applied in practice, with the vast majority of children and
adolescents remaining in detention before being returned to their countries of origin, without an
adequate evaluation of their particular case or possible protection needs.”

As the observers point out, there is a large gap between reality and the law:

“Nevertheless, despite the relatively adequate legal framework and the goodwill expressed in re-
gional and international forums, the reality at the field level is extremely worrying: seeking asylum,
getting refugee status, or even securing other forms of international protection, such as comple-
mentary measures in Mexico and the United States, remains almost impossible for people fleeing
violence in the NTCA."°3
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According to French-Mexican sociologist Argan Aragon, various factors contribute to the massive
violation of human rights of migrants and insecurity in Mexican territory, including control by car-
tels, corruption of institutions and pressure from the United States to crackdown within Mexico's
migration policy.**

The United States has subcontracted the dirty work of stopping migration flows to Mexico for sev-
eral years, through the Merida Initiative (IM-2008), and the Southern Border Plan (2014), financed in
part by the Merida Initiative. Mexico carries out this containment work through policies of repres-
sion and militarization that pushes migrants to choose more and more dangerous paths.

The Americas Program has been tracking and researching the impacts of these programs since
their inception and found a clear pattern of abuses, aggravated violence, disappearances and
human rights violations.

“In Mexico, there are only partial figures for the number of deaths and disappearances among the
almost 400,000 migrants that travel through the country every year. The policy of supporting the
United States by militarizing borders started in 2014 with the Southern Border Plan, which, accord-
ing to the 2016 report by the 72 Shelter, ‘had a specific goal, to block and slow down, at any cost,
the people who travel through Mexico irregularly on their way to the United States. Closing the
border legitimized persecution, detention and deportation.’ Since then, the Mexican government has
increased its operations, military checkpoints, harassment and abuse against migrants.”

In late July 2017, in only six days, the Hermanos en el Camino Shelter in Ixtepec, Oaxaca, was able to
document the following abuses among people who were there at the time: assault, extorsion, per-
secution, rape, beatings, Ridnapping, bribery and sexual abuse. The crackdown at the Mexico-Gua-
temala border, and across all of Mexico, as a containment zone for the United States, makes mi-
grants easy prey for the authorities and organized crime, with almost complete impunity. And even
still, they keep leaving, not because they don't know the risks, but because the situations in their
home countries is even more desperate. ‘It's never been as hard as it is now. We're taking this route
because there’s no other option,’ a young Honduran said, shrugging his shoulders."°5

The policy of repression of migrants and militarization of borders adopted in Mexico has direct
consequences for migrants and asylum seekers throughout the region. A “real success for Wash-
ington,” as Argan Aragon writes, “(..) the horror spawned by the 21st century border crosses to the
Mexican side."°¢

When the Southern Border Plan was instituted in 2014, Carlsen we noted “the efforts to slow down
migration from Central America to the United States and seal the southern border have led to a
humanitarian crisis, turning migrants into targets for both organized crime and corrupt officials in
Mexican territory. Stopping migration to the United States through criminalization, violence and
terror has led to thousands of deaths in the country."7

The U.S.-backed fight against drug cartels, launched in 2006, is also an important factor in the vio-
lations of the rights of migrants. With the fragmentation of the large cartels and the launching of a
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war for territory, the cartels diversified their sources of income, adding extortion, kidnapping,
human trafficking and organ trafficking to their portfolios. Migration is a huge opportunity for ex-
tortion because the migrant population is persecuted and not protected by the Mexican govern-
ment. In areas where migration routes pass through, organized crime has developed a business
of robbing and extorting migrants. Migrants who flee Central America often find serious threats
during their travels through Mexico, where violence by criminal groups and the corruption of
state institutions results in migrants being kidnapped, extorted and trafficked by organized crime
groups.°8

In a 2017 report, the Mexican National Human Rights Commission cited testimony that detailed
the risks that migrants face from different organized crime groups, such local and international
gangs like the Mara Salvatrucha. Such groups “often take them prisoner, extort them, force them
to pay large ransoms, sometimes torture them, force them to work, including as hitmen,"°9 ac-
cording to a person who works with migrants on the Northern Border.

The CNDH also mentions that:

“(..) recruiting of migrants by organized crime and gangs is becoming more and more frequent
according to interviews with shelter and migrant house personnel. After being recruited, migrants
are used to bring drugs to the United States, to keep watch, to recruit other migrants, to steal and to
kridnap."°

These cases of daily violence are framed by the discovery of massacres and hidden graves, and
the invisible crime of the disappearance of thousands of migrants and Mexican citizens in the
context of the war on drugs.*

In addition to massive human rights violations, asylum-seekers in Mexico face a gravely deficient
asylum system. Under Mexican law, the process of recognition of the condition of refugee should
take between 45 and 90 days from when it has been requested.’? However, according to data
from the Mexican Commission for Aid to Refugees (COMAR), only 30% of people who requested
the condition of refugee in 2017 had finished the process that same year.*3 More than half of the
requests were still pending at the end of the year.

According to reports by national and international organizations, and testimonies collected by
the Americas Program, there are several main reasons why many people abandon the process of
btammg recognition of refugee status:
the fact that an application is considered abandoned when a migrant moves from
one Mexican state to another without previous permission from the COMAR (accord-
ing to article 24 of the Regulation of the Law on Refugees and Subsidiary Protection),
refugees’ limited resources do not allow them to wait for long periods of time. Asy-
lum-seekers do not receive temporary work permits in Mexico and with limited re-
sources and no source of income, few can sustain themselves during the time it takes
to process the request,
persecution and insecurity (which is discussed further below).
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A 24-year-old Salvadoran migrant who we met at the Hermanos en el Camino
shelter in Ixtepec in July 2017 described the threats he had faced in his home
country and in transit through Mexico. As a young man in EL Salvador, gangs
had tried to recruit him, like they do to many others. Refusing to join these
groups had exposed him to death threats. The imminent danger forced him

to leave, fleeing for his life. He affirmed that he could not even stay in Mexico
because the gangs kept following him and threatening him here. He stated that
he felt had no choice but to continue north, that he could only be safe in the
United States.

In its evaluation of the 2014-2017 Brazil Plan of Action, the Regional Articulation Group notes that
in the Mexican asylum system:
“investigations of resolutions are insufficient and incongruous, or even recycled from
former cases with little relation to the original case,”
“for people in migration detention, access to the procedure is very limited: migration
agents do not give information, delay or even ignore petitions to initiate an asylum
request, as happens in Mexico with the almost 400,000 people who are detained every
year. The degrading conditions of the detention push people to abandon their claims,
allowing them to be expelled back to their home countries,”
‘lack of due process in detention and expulsion procedures,”
“public defenders and human rights offices do not have sufficient human and financial
resources."

In a report from March 2016, Human Rights Watch lists various obstacles to access to asylum and
other forms of protection for migrant children in Mexico:
inadequate evaluation of children’s protection needs;
failure to fulfill the obligation to inform children about their rights;
responses that dissuade children from requesting international protection;
the use of detention to dissuade children from making asylum claims;
the need to recognize that children can have more than one motive to leave their
countries of origin;
a lack of adequate support and assistance for children to prepare and present their
asylum claims;
the small number of asylum requests by children seen by the COMAR;
the limited use of humanitarian visas.**

According to the Human Rights Institute at Georgetown University:

“The factors causing child migration out of Central America’s Northern Triangle countries are com-
plex. Yet there is broad consensus that increased levels of gang violence, gender-based violence,
and deepening poverty cause many children to flee. Two studies released by the United Nations
High Commissioner for Refugees (UNHCR) in 2014 found that approximately half of the children
fleeing Northern Triangle countries showed signs of a need for international protection. However,
despite these humanitarian concerns, the number of applications for asylum and other forms of
international protection in Mexico has remained relatively low, even as Mexican immigration
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officials have massively increased the apprehension and deportation of children."®
The Georgetown report concludes:

“Mexico is also failing to meet its duty to screen migrant children for international protection needs
and to meaningfully inform them of their right to seek asylum. As a result, nongovernmental or-
ganizations (NGOs) and UNHCR are left to attempt to fill the void of providing children with this
information. This situation leads to many children learning about their right to seek asylum from
other migrants, or being deported without ever learning about these rights. Additionally, Mexican
immigration officials fail to screen children for international protection needs. As the Mexican gov-
ernment deports children to their home countries without performing these duties, they are at risk of
violating the international human rights obligation of nonrefoulement.”*

The Mexican asylum system is unable or unwilling to confront the present challenges. According
to data from the COMAR, while the number of asylum requests rose, the number of finished cases
went down:#8
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The COMAR's delay is very worrying according to the following data:

COMAR Data 2013- | Pending cases (asylum seekers - abandoned and fin- | Cumulated pending cases since
2017 ished cases) 2013
2013 846 846
2014 1370 2216
2015 2400 4616
2016 6261 10877
2017 12196 23073
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The September 19 earthquake laid bare the problems with the COMAR: on October 30, 2017, an
agreement was published that indefinitely suspended the terms and procedures of recognition
of refugee status. Affirming that the COMAR “did not have the operative capacity to guarantee the
development of the procedures,” the deadlines for examining asylum claims were not respect-
ed.® Faced with this situation, on February 25, 2018, the National Human Rights Commission
made an urgent call to the government, emphasizing that:

“With 14,596 asylum claims opened during 2017, and 7,719 that have not been resolved, the COMAR
faces a backlog of close to 60% of procedures that have been started at a national level, when

the Law on Refugees, Subsidiary Protection and Political Asylum indicates that claims should be
resolved within a maximum term of 45 days. This situation is worrying because 2,400 abandoned
and terminated procedures have been reported, presumably as a response to long wait times and
the little information given to asylum seekers, which amounts to a de facto denial of international
protection."?°

The virtual suspension of the legal review of asylum cases following the earthquake left asy-
lum-seekers in complete uncertainty with respect to how long COMAR would take to process
their requests. Later, an Administrative Judge of the Ninth District of the Federal District declared
the agreement unconstitutional on March 13, 2018.:

Alessio Mirra of the Casa de Migrante in the city of Saltillo, said that if Mexico is recognized as a
safe third country and receives requests for asylum from U.S. asylum-seekers, an already deficient
asylum system would become dysfunctional.?* The numbers speak for themselves:3
+ Annual asylum applications have tripled in the last 3 years,
- There has been a 1,750 percent increase in the asylum backlog over the last 5 years.
- The affirmative asylum backlog at U.S. Citizenship and Immigration Services has
grown to 313,214 cases, as of January 28th 2018.
- Another 290,000 asylum cases are pending in immigration courts as of February 9
2018.
- The backlog of cases in immigrations courts is approximately 675,000 caes.
- In the United States in 2017, Immigrations and Customs Enforcement made approximate-
ly 140,000 arrests in Enforcement and Removal Operations (ERO),

The U.S. Citizenship and Immigration Services (USCIS), confirmed “the agency currently faces a
crisis-level backlog of 311,000 pending asylum cases as of Jan. 21, 2018, making the asylum system
increasingly vulnerable to fraud and abuse’**

In practice, Mexico does not respect the principle of non-refoulement since it is routinely return-
ing people to dangerous situations. This, in itself, disqualifies the country from being considered
safe for refugees and asylum-seekers. Many organizations have already documented this fact,
including Amnesty International, writing:

“‘Numerous asylum seekers in Mexico told Amnesty International that they had been returned on
a number of occasions to their countries yet INM agents never informed them of their right to
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seek asylum. (..) On repeated occasions, people el il aaeanid i i
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On December 20, President Donald Trump an- 0
nounced that the US Would be Sending Central_ FY07 FYOB FYO09 FY10 FY11l FY12 FY13 FY14 FY15 FY16 FY17
American asylum-seekers back to Mexico to await

the results of their asylum processes. Trump cited a relatively obscure law INA § 235(b)(2)(C), which
states:

“Treatment of aliens arriving from contiguous territory. In the case of an alien described in subpara-
graph (A) [a person not clearly ineligible to enter the United States] who is arriving on land (whether
or not at a designated port of arrival) from a foreign territory contiguous to the United States, the
Attorney General may return the alien to that territory pending a proceeding under section 240 [re-
moval proceedingsl.”

Secretary of Homeland Security Kirstjen Nielsen's announcement made full use of the demoniz-
ing portrayals of migrants and refugees that characterize the Trump administration, while at the
same time trying to circle back to pay lip service to legal obligations to receive refugees:

“Aliens trying to game the system to get into our country illegally will no longer be able to disappear
into the United States, where many sRip their court dates. Instead, they will wait for an immigration
court decision while they are in Mexico. ‘Catch and release’ will be replaced with ‘catch and return.’
In doing so, we will reduce illegal migration by removing one of the key incentives that encourages
people from taking the dangerous journey to the United States in the first place. This will also allow
us to focus more attention on those who are actually fleeing persecution.”®

The racist premises of the plan, officially and cynically called the “Migrant Protection Protocols”,
are abhorrent: asylum-seekers are impostors who fake persecution, conniving pretenders who
‘skip court dates" and dangerous tricksters who “disappear into" our communities where they
commit violent crimes. The objective of shunting them off to Mexico had been percolating within
the Trump administration for months. When this idea was floated in early 2018, the Pena Nieto
government rejected it immediately.

For members of the migrant and migrant rights community in Mexico, the apparent deal cut by
the Lopez Obrador government has been a huge disappointment. Mexican Foreign Relations Min-
ister Marcelo Ebrard accepted the decision by Trump, calling it “is an internal matter’, despite the
fact that the measure implies dumping approximately 75,000 non-Mexican asylum-seekers a
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year on the Mexican side of the border.’?” Under-Secretary Human Rights, Martha Delgado, stated
that the Mexican government's decision was an ‘immediate response” to a unilateral decision, a
disingenuous statement considering that rumors about the negotiations had been circulating for
weeks and that Mexico has no obligation to accept unilateral decisions from the United States
that involve its own border policies. Delgado noted, “We've decided to receive them for human-
itarian reasons, especially women and children..” She did not explain how continuing with the
normal procedure of maintaining asylum-seekers in the United States to attend to their cases
would constitute a violation of human rights or humanitarian values.’?® While the U.S. government
may use its own national law to justify expelling asylum-seekers to Mexico while they await reso-
lutions, Mexico can also use its laws to refuse to accept them and insist that the United States live
up to its international responsibilities.

Ebrard made a point of insisting that Mexico had not, and would not, accept a Safe Third Country
agreement with the United States. The following are the differences and similarities between a
Safe Third Country agreement and the so-called “Remain in Mexico" agreement that the Mexican
government apparently has accepted:

1. As discussed above, the safe third country agreement effectively eliminates the
possibility of Central Americans to request asylum in the United States by obliging them
to request asylum in Mexico as the first “safe” country of entry. Under the “Remain in
Mexico" arrangement, migrants can request asylum in the United States and would be
returned to Mexico to await a decision.

The procedure is that asylum-seekers coming through Mexico enter the United States and make
their case for “credible fear”, that is, that they are persecuted in their home country.’? Typically, the
majority of these cases are recognized and passed on to an asylum hearing. The asylum-seeker

is then returned to the Mexican border to await a decision, which takes years. The individual seeks
asylum and carries out the legal process in the United States, not in Mexico.

2. The "Remain in Mexico" plan is not a binding treaty or formal agreement. Since it was
announced as a unilateral decision of the US government, the Mexican government is
going along with it while washing its hands of the responsibility for imposing it.

3. Both agreements are essentially designed to make refugees disappear into the cracks of
the global system of institutionalized inequality. The injustices of the safe third country
mechanism have been detailed above. The “Remain in Mexico" program requires
asylum-seekers in the United States to live indefinitely in what is likely to be a
dangerous and precarious environment for them on the Mexican border. Migrants

are easy prey for drug cartels and despite promises of employment and basic
necessities from the Mexican government, presumably with financial aid from the US,
it is unlikely that they will immediately find jobs, schools, healthcare, housing and
adequate food and safety. The program divides families as they are stuck in limbo,
most unable to join family members in the United States, but unable to return to their
home countries without losing their asylum cases.
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4. Both have an inordinately heavy impact on women and children. Currently, there is a
strong trend of more family units and women and children migrating north though Mexico,
a trend that is expected to continue

The Mexican government has not publicly locked itself into receiving US asylum-seekers. How-
ever, the operative word is “publicly’—it is not clear what commitments were made during the
negotiations that presumably took place between US Secretary of State Mike Pompeo and For-
eign Minister Marcelo Ebrard in late November.*3° By all indications, the Mexican government had
negotiated its acceptance of Trump's plan, which will probably be declared illegal in U.S. courts,
prior to the Dec. 20 announcement. On Dec. 18, International Migrants Day, the Mexican govern-
ment announced an ambitious “Comprehensive Development Plan” for Central America, entail-
ing investment from the U.S. and Mexico for more than $30 billion dollars in the region.’3* Migrant
rights groups worry that the pledge of U.S. investment for the Northern Triangle and for projects
in southern Mexico defined as priority by the new government involved a trade-off for accepting
the asylum-seekers. Although the governments have not revealed details of the plan, much of
the money would come from resources already in the pipeline, expected private investment and
loans.

The "Remain in Mexico" plan has not been implemented as of this writing. U.S. border communi-
ties report that asylum-seekers, mostly women and men, are being dropped off in the streets of
their communities as the men are held in detention centers. There is considerable doubt regard-
ing the legality and the feasibility of the plan. It has been universally condemned by immigration
rights groups in the United States, which have vowed to challenge it in court.*s

Organizations in Mexico, including the Americas Program, held a press conference just weeks
before it was announced, urging the government “to reject any agreement with the United States
that limits or denies in practice the rights of migrants, asylum seekers or refugees.33 In particular,
we demand that our government resist pressures from the Department of Homeland Security
(DHS) to accept a ‘Safe Third Country’ agreement, ‘Remain in Mexico' or any other plan that seeks
to incorporate Mexico into the failed immigration system of the United States.” The letter was de-
livered to the Under-Secretary on Migration in the Ministry of the Interior. Following the decision
to receive the U.S. asylum-seekers, the organizations have condemned the decision and request-
ed detailed information on what and how it will be implemented.

The concept of a safe third country is like playing hot potato with refugees. If current trends are
not reversed, we are seeing the construction of a global system in which families that face life-
and-death situations will not be able to find refuge in any country. Furthermore, this is happening
in a context where the causes of violence are not being analyzed with the sufficient rigor to be
able to design effective solutions that would allow people to remain in their places of origin. It has
been amply demonstrated that Central American migration is overwhelmingly forced migration.
As Melissa Fleming of the UNHCR said, “the simple truth is that few people would ever risk their
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lives on a journey so dangerous if they could find safety and sustenance where they are."34

The claim that wealthy nations must reject migration flows because they are unable to receive
more migrants is increasingly accepted without question, despite the fact that especially in the
case of Mexico and the United States these flows constitute a tiny fraction of the population.
States, with the Trump administration in the vanguard, are looking for ways to close their borders
to individuals fleeing desperate situations who simply need a safe place to live and raise their
families.

The myths that are constructed to justify the anti-immigrant policies that many governments seek
to pursue do not hold up under rational examination. Treating refugees and asylum seekers as a
problem, and investing millions of pesos or dollars to stop them from coming in, raises questions
not only of what kind of policy to adopt but of what kind of society we are. It has also been shown
that restrictionist policies are irrational and inefficient, even in pursuit of their own biased objec-
tives goals.

1. Myth: Refugee flows are a problem for society:.

Fact: Migrants support national economies, and every major study shows a net positive effect of
the migrant population on the economy. Migrants and refugees are human beings with needs and
rights.

There are many studies that show that migrant and refugee population, far from hurting the econ-
omy, create wealth. In a study about the economic effect of flows of asylum seekers in 15 coun-
tries in Western Europe between 1985 and 2015, researchers at the National Center for Scientific
Research of France found that these flows had a positive macroeconomic effect:

‘[Migration flows] significantly increase per capita GDP, reduce unemployment, and improve the
balance of public finances; the additional public expenditures, which is usually referred to as the
‘refugee burden," is more than outweighed by the increase in tax revenues."35

Data from the World Bank about remittances sent by migrants, in general, shows that migrants
and refugees, with and without papers, are able to create wealth and send it to their families,
which has a positive impact on their home countries.’® Data from numerous studies in the United
States demonstrates a net contribution of millions of dollars thanks to migrants.s”

2. Myth: We are facing a “crisis” of migrants at the border.
Fact: Mexico receives a manageable number of refugees and would have the capacity to receive

many more if its asylum system were given more resources.
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Migration flows through North America are not the human “surge” that Donald Trump repeatedly
claims. In fact, they are at historically moderate levels and are entirely manageable to the benefit
of the migrant families and the receiving communities with proper resources and policies.

In 2017, the world's population was 7.6 billion people. That year, the total number of refugees

was 19.9 million people, and the number of asylum-seekers was 3 million, spread out across the
world,3® which adds to a total of 23 million refugees and asylum-seekers 39 Of that population,
there were 9,017 refugees and 10,368 asylum-seekers in Mexico, adding up to 19,385 people out
of a total national population of 129,163,280.%4° In the United States, there are 287,129 refugees and
642,721 asylum-seekers in the country, adding up to 929,850 people out of a total population of
325,719,180.

In 2017, refugees and asylum seekers, together, represented .015% of the population of Mexico
and 0.29% of the population of the United States.

It's also important to remember that in the past, Mexico has received a much higher number of
refugees. In 1990, there were 356,400 refugees in Mexico.#! Likewise, in the United States in 1990,
there were 464,887 refugees.*? At that time, the population of both countries was smaller.

By companson in the entire European Union (28 countries):
in 2016 there were 1,887,348 refugees and 1,206,120 asylum seekers in the European Union,
adding up to 3,093,468 people for a total population of 511,218,060, or 0.6% of the popula-
tion.
649,855 asylum-seekers requests were made in 2017, a decline of 46% compared with
2016, with 1,206,120 requests made.
there was a significant decline in the number of recognitions of refugee status in 2017 in
several countries, at the same time that there was a global increase in the number of ref-
ugees and asylum.seekers. The number of refugees accepted in the United States was
lower than ever in 2017.143

3. Myth: Mexico is incapable of absorbing refugees and on that basis must reject
asylum-seekers from the United-States

Fact: The Mexican asylum system is currently facing a demand beyond its capacity. However, the
fundamental issue is not capacity since capacity can be increased if there is is the political will
and commitment to respond to the demand. The fundamental issue is that Mexico should not
receive migrants who have chosen to seek asylum in the United States and would be forced to
seek asylum in Mexico. Doing so amounts to abetting the racist and exclusionary policies of the
Trump administration, which violate the rights of migrants and refugees, and is based on a white
supremacist politics. Accepting that role is an insult to Mexicans and a violation of the basic rights
of Central Americans.

4. Myth: Mexicans are opposed to the safe third country agreement with the United
States because they don't want to receive Central American refugees
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Fact: Although some parts of Mexican society were hostile towards Central American migrants
during the October exodus, there was a tremendous outpouring of solidarity. Mexican rights or-
ganizations have stated clearly that they are opposed to agreements like the safe third country
agreement and the current agreement to receive U.S. asylum-seekers because refugees have
the international right to request asylum where they choose. Each country that receives refugees
must evaluate each one's situation and needs according to the merits of her or his case, and ac-
cording to the law and international agreements.

The implementation of safe third country agreements and arrangements such as the Remain in
Mexico agreement to effectively deport, albeit temporarily, U.S. asylum-seekers to Mexico (see
Section X) has the effect of fomenting fear. It also has the effect of naturalizing anti-immigrant pol-
icies and the models of economic development and war policies that provoke displacement and
forced migration. Opposition to these arrangements stems from their racist premises and viola-
tions of human rights, not from a rejection of the migrants themselves.
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There is a worrying absence of reflection about the consequences of safe third country mech-
anisms, the Remain in Mexico agreement and policies to deport, detain and dissuade asy-
lum-seekers. Where are refugees going to go? What happens to them when they are forced to
return to their home countries? Who is responsible?

The law mandates that asylum cases be considered on a case-by-case basis. The protection
system developed after the Second World War was focused on personal situations from which
people were fleeing for specific reasons. A country can be safe for some and not for others, be-
cause of their different characteristics. Just because a country is not considered safe for all does
not mean that it cannot or does not have the obligation to receive refugees, and countries that
are considered generally safe may not be safe for certain individuals. All countries that signed the
Geneva Convention agreed to protect refugees.

Today, many states are denying the right of people to live in safety in the places they choose, with
the argument that if they are fleeing, they should be worried solely about survival, not about their
futures and even this is a pretext for not receiving them. The increasingly selective and restrictive

policies that these states are adopting violate the principles of refugee law and human rights.

The use of the safe third country concept and the Remain in Mexico program reflects the unwill-
ingness of wealthy countries, particularly the United States, to take responsibility for their actions
relating to these populations and their reasons to flee. They expose the fact that the Trump ad-
ministration, and a growing number of governments in other parts of the world, are effectively
deciding to end protection for refugees and asylum seekers. These measures violate laws that
protect refugees. However, the current crisis is not just a crisis of failure to follow the law, but also
a moral and social crisis.

Rather than a refugee crisis, the world is witnessing a refugee protection crisis.

In attempting to keep refugees outside of their territory, states defend their policies of borders
and walls through hate and fear. There's only one way to overcome the barriers of racism that U.S.
elites are consciously building: talking to each other:

“We must put a human face on the phenomenon of migration and on migrants themselves. The
media presents them as criminals or as individuals who go to the United States merely to take
advantage of that country's wealth and standard of living, without taking into account that people
are fleeing, or the fact that the United States has helped create the conditions that are forcing
them to leave. If we don't tell those stories and listen to them, racism is going to keep winning.
The moment when people actually meet each other face to face is the moment when the walls
fall down, the moment when the myths built by the media, and the hatred built by politicians,
starts to vanish.

Because, from person to person, from heart to heart, one can recognize the nobility of the mi-
grant, and also the capacity for generosity of people in destination communities. "44

Americas Program Center for International Policy 44



March, 2019

APPENDICES

How Refugees Get 1o the US

OVERSEAS UNITED STATES
/\ RE :
” ,._. 0 . i : Volunteer Agency

Assists with

5>

o ¢ N @

PER 0 _.w% R RESETTLEMENT
US.DEPT. UNHCR DHS U.S. DEPT. m\ > -
OF STATE OF STATE {

ASYLUM
ASYLUM GRANTED

ENTERS ON
AFFIRMATIVE FLEEING VALID VISA APPLICATION >

and Interview
ASYLUM PROCESS PERSECUTION with USCIS

REFERRED
OR DENIED
&NTA

Possible
= PAROLE

—IMMIGRATION —
DETENTI n.v N
PROCESS Fear of Persecution Claim— Credible Fear i ____:mh_m__‘u%cmmmmma
FOR “ARRIVING” FLEEING REQUESTS ASYLUM | TRANSPORTED T0 AR TR o Asyum Ciim 3

ASYLUM SEEKERS PERSECUTION at border IMMIGRATION DETENTION

DENIED
Deported

\

DENIED  DENIED: APPEAL

Tourist, Student, Deported  [may remain in detention]

DEFENSIVE FLEEING EWI, etc.

In U.S. without status
ASYLUM PROCESS PERSECUTION OVERSTAYS VISA OR EWI "vammmc—_‘%%m_H%Mﬁmz._. ACTION [NTA] »WWE._G_“._’._._QZ

DOES NOT REQUEST
ASYLUM at border

.m“. human rights first
American ideals. Universal values.

Designed by Ryan Dunsmuir and Human Rights First, based on an
original design by Will Coley and Jesuit Refugee Service/ USA (February 2010)

45

Center for International Policy

Americas Program




March, 2019

SEGOB comar (1Y Qv
WHER  cvon

§i tienes wm_._mwo
de regresar a tu pais porque tu vida corre

solicita la proteccion como

mmk._._m Tado ol procedimients Miantras se resvelve tu 3
o5 grofis n fienes deracho o salud piblica
gratuita durante 90 dias con ol
Seguro Papular
§i tienes prushas pusdes Recuerda informar a la
mostrarselos a la COMAR COMAR dénde se ancuantran
tus Familiares
La COMAR no va a Puedes contactar a la
.ﬂ compartir con nadie lo que ﬂo-ww Agencia de lo ONU para
M\ 10l digas S8R 105 Refugiodos [ACNUR)
(CONFIDENCIAL)
Tienes derecho o fener La CNDH te acompana y profege
representante legal durants tode € tus derechos humanos
ol procediemiento con 01 800 715 2000

Pasos para solicit
I

51 TIENES MIEDO DE REGRESAR I
ATU PAlS, NO ESTAS SOLO/A

Souciup

Aeate o lo ofiting de lo COMAR i 12
encueniras en Tepachulo, Acayucan o
o Ciudad de Méxice, 0 @ lus Oficinos
do Regulacidn Migrataria del INM en

“ m_z.s._._ E_\:________;E___:z

§i o fomilia fe orompatia, no olvides o,

incluirlos en tu sol I Recuerdn que migracion N fe

encueniren en el pos de origen debes | dutendrd cwonds te arerques o los
nos do Regulacisn Migrotorio

| o presentar tu solictud.

Selicita proteccian como
refugiade en México.

indicarlo.

A partir de este momento
tienes el derecho a no ser
; dovuelto a v pais*

=)

A Resolucin 2
La COMAR estudio tu caso POSITIVA

¥ e informa ERES RerGIADO!
Puede tardar hasta 45

dias habiles™™*

45 dios hébiles™*" pora que o

Resolucion -

COMAR teme wna decision, mis 10

dins habiles™ " pora que lo (OMAR meb._._:b

1i infarme

Solicita la condician de refugiade si lianes temer o miedo de

regrasar a fu pafs, pide comunicarte con la COMAR.

Comigion Mexicana be Avuoa A REFUGIADOS

Ciuban be Méoco
Dinomarea No. B4, pise 4, Col. Judrez
01 (55) 5209 BBOQ exn. 30150, 30147 y 30133

Tarscsus, Crunras
8vo Avenido Sur y 4ta Poniente, No. 39 Col Centro
01 (962) 642 5318 y 642 5319
01(35) 5209 BB00 ext. 37095

Acavpcan, Vesaceur

Corretero Costero del Galfo No. 180, km. 221
o {124 247 901

01 {55) 5209 BBOD ext. 37063

ar o condicion de refugiado en México

36

I CoNSTANCIA |

I La COMAR e da un ducuments que |
prugha que e encueniras en ol
ToCel ento,

1! [
Tu procedimiento inicia a poriir

| do sta fochg, ———! |

| o olvides que debes I
permanacer en la entidad

| federativa donde saliciiaste lo |

fugiedo, 5i

| desecs reslecarte o una entidad |

_ federativa dis citar _
avterizacién o la COMAR

duronte ¢l rimi

FormuLario

Uenas un uestionario explicenda
I por qué saliste de tu pais.

COMAR
2o . [
L}

+

Hewde o lo COMAR o 0 o Oficna de et i

sy Migrodidn emite 1o residencin
Rogea ;_.Ea __.E;_.-_____; permanente {dorumento migraterio
M__mﬁu__“__n_h_-“=”_hwd__““_ﬁ__““=m= k quele _.x_a,.___ sisir y trobajar en
soliited seséin reconoridos como o i,
refugiodes. s i
§i no-estas de ocueeda, pusdes pedie o mm:._ﬂm_”_. / ﬂ“m__m m E_ﬁ_aﬂm\
oD mwkidas P DRSO HGMO P

# APELACION °

Si no quieres ofra
opartunidod podrias
retornar a fu pais

§ilo deseas puedes ped
oficing del ACNUR,

Resolucion
FOSITIV NEGATIVA

biles* T

Lo COMAR eshudio hu case y fe 4
nfarma
Pueds fardar hasta 70 dios

§i quieres wna segunda revision de
u cesa, un cbogada fe pueds
oyedor o que un juet revise ln
decisin.

Resalucion

nformacion y orientacién a lo

Aue Comsionano b Las NACICNES UniDas para 105 REFUGIADDS

Couab oE ME
Cervantes Soavedr 193, piso 14,
oficing 1402, Col. Granada

01 (55) 5083 1710

, b
11 Oriente Ho, 22, entre 5% Av, y 11° v,
Norte, Col. Lomas del Soconusco
01 [962) 642 5198 y 642 5199

Tenoscut, Tabasco

Calle 22 Ko, 404 esquing con Calle 25,
Centro Tenosique

01 {934) 342 1687 y 342 1664

Acavucan, Verscauz

01 {524) 106 4618

Teibrone GraTue i Moo

01800 226 87 69 (01 800 ACHURNE)

0

ENTREVISTAS

Lo COMAR te entrevista en persona
para conoer si tu vida torre peligro
n v pois.

§i vienes junio a tu pareja,
la entravista puede ser
realizoda de manera
individual,

Puades buscar un abogado/parsena de

v confianza que le acompofie durante w
todo ol procedimienta. I
Pide informacién en donde fe |
encuenires o en las Oficinas del |
ACNUR. |

informa

* 5i eres devuelto a lu pal

sabre hu solicitud de proteccion come

refugiado en México onte la gutoridod I
qua te reciba en tu pois y pide hablor |
<on ol ACNUR, |
** Condicién de estancia de visitante I

por razones humanitarias como

condicién de refugiodo, articulo 52, V, I

¢} de la Ley de Migracién. |
*** Dias habiles: de lunes a viernes; no |
cuentan sabados, demingos y dios [
festivas.

#*** Dias naturales: de lunes @ !
domingo; si cuenton fines de semono ¥y |
dios festivos. |

INM: Instituta Nacional de Migracian |
(es del gobierno de México).

46

Center for International Policy

Americas Program




March, 2019

1 UNHCR,“Legal Considerations regarding access to protection and a connection between the refugee and
the third country in the context of return or transfer to safe third countries”, April 2018, https://www.refworld.
org/pdfid/5acb33ad4.pdf

2 https://www.gob.mx/cms/uploads/attachment/file/427549/COMAR2018.pdf
3 https://www.state.gov/documents/organization/286401.pdf
4 Convention of July 28, 1951, hfps://trea6es.un.org/Pages/ViewDetailsIl.aspx? src=TREATY &mtdsg_

no=V-2&chapter=5&Temp=mtdsg2&clang=_en
Protocol of January 31, 1967, hfps://trea6es.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=V-5&chap-
ter=5&lang=en

5 An asylum seeker is a person who claims to be a refugee when recognition of their condition as refugee
is still in process. A refugee is a person who fulfills the criteria established in international law.

6 Kirk Semple, “U.S. Pushes Plan to Make Mexico Handle Asylum Seekers,” https://www.nytimes.
com/2018/05/17/world/americas/mexico-migrants-caravan-asylum.html

7 Joshua Partlow and Nick Miroft, “US and Mexico discussing a deal that could slash migration at the
border”, The Washington Post, https://www.thegazette.com/subject/news/nation-and-world/us-and-mexico-dis-
cussing-a-deal-that- could-slash-migration-at-the-border-20180710

8 https://www.washingtonpost.com/world/the_americas/us-and-mexico-discussing-a-deal-that-could-
slash-migration-at-the-border/2018/07/10/34e68f72-7et2-11e8-a63f-7b5d2aba7ac5_story.html?utm_ter-
m=.6dc03137f35f

9 htps://www.dhs.gov/sites/default/files/publicabons/Refugees_Asylees_2016_0.pdf OCDE, International
Migration Outlook 2018

hfp://www.oecd-berlin.de/download/IMO201820]June_final.pdf

10 Gabriel Stargardner, “ México se opone a pe6¢cion Washington de refugiar a quienes lo piden en frontera
de EEUU, Reuters, hfps://mx.reuters.com/ar6cle/poli6ca-mexico-eeuu-idMXLIN1U8214

11 hfps://www.poli6éco.com/newslefers/morning-shir/2018/05/17/us-mexico-talk-asylum-deal-221650

J. Jesus Esquivel, Proceso, “EU busca concretar acuerdo, con Pefa, para conver6r a México en filtro migratori-

0> hfps:// www.proceso.com.mx/542438/eu-busca-concretar-acuerdo-con-pena-para-converé6r-a-mexico-en-fil-
tro-migratorio-twp Joshua Partlow and Nick Miroff, “US and Mexico discussing a deal that could slash migra6on
at the border”, The Washington Post, hfps://www.thegazefe.com/subject/news/na6on-and-world/us-and-mexico-
discussing-a-deal-that- could-slash-migra6on-at-the-border-20180710

12 Joshua Partlow and Nick Miroff, loc.cit.

13 hfps://ia601503.us.archive.org/32/items/CartaPblicaA AndrsManuel LpezObrador_20180712/ Carta%20
publica%20a%20Andrés%20Manuel%20Lopez%200brador.pdf

14 hfps://www.amnesty.org/es/latest/news/2018/08/seis-razones-por-las-que-mexico-no-debe-firmar-un-
acuerdo-sucio- con-eeuu/
15 https://www.washingtonpost.com/world/national-security/trump-plan-would-force-asylum-seekers-to-

wait-in-mexico-as-cases-are-processed-a-major-break-with-current-policy/2018/11/21/5ad47e82-ede8-11e8-92-
36-bb94154151d2_story.html?utm_term=.d1c38b24e964

16 hfps://ec.europa.eu/home-affairs/content/asylum-shopping-0_en
17 «Dublin II», OJEU, L 50, February 25, https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex-
:32003R0343

18 Regulation (EU) No 604/2013 of the European Parliament and of the Council of June 26, 2013. OJEU L
180 June 29, 2013. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0604

Americas Program Center for International Policy 47



March, 2019

19 Article 13 of Regulation no604/2013. Switzerland, Iceland, Norway and Liechtenstein are also part of the
agreement.

20 Article 10 of Regulation n° 603/2013 of the European Parliament and of the Council, of June 26, 2013,
relating to the creation of the “Eurodac” system
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0603

21 Marie-Sophie Vachet, « Proposi6éon de refonte du reglement « Dublin » : quelle efficacité pour quels
enjeux ? », La Revue des droits de '’homme, 13 | 2017, mis en ligne le 08 novembre 2017, hfp://revdh.revues.
org/3382

22 European Court of Auditors, Special Report, “EU response to the refugee crisis: the ‘hotspot’ approach.”
https://www.eca.europa.eu/en/Pages/Docltem.aspx?did=41222

23 Proposal of the European Commission, COM (2016) 270 final, May 4, 2016. https://ec.europa.eu/trans-
parency/regdoc/rep/1/2016/EN/1-2016-270-EN-F1-1.PDF

24 EU Council Decision of September 21, 2015, n02015/1601.

25 https://ec.europa.eu/home-aftairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migra-
tion/20170726_fourteenth_report_on_relocation_and_resettlement_annex3_en.pdf
26 The European Commission sued these countries before the CJEU. https://ec.europa.eu/home-affairs/

sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20170726_fourteenth_report_on_relo-
cation_and_resettlement_en.pdf

27 COMMISSION STAFF WORKING DOCUMENT IMPACT ASSESSMENT Accompanying the docu-
ment Proposal for a Regulation of the European Parliament and of the Council establishing the Asylum and Mi-
gration Fund Proposal for a Regulation of the European Parliament and of the Council establishing the Internal
Security Fund Proposal for a Regulation of the European Parliament and of the Council establishing, as part of
the Integrated Border Management Fund, the instrument for financial support for border management and visa
Proposal for a Regulation of the European Parliament and of the Council establishing, as part of the Integrated
Border Management Fund, the instrument for financial support for customs control equipment

SWD/2018/347 final

https://eur-lex.europa.eu/legal-content/CS/TXT/?uri=CELEX%3A520185C0347

28 https://ec.europa.eu/transparency/regdoc/rep/1/2015/FR/1-2015-675-FR-F1-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/1/2016/FR/1-2016-272-FR-F1-1.PDF

29 ECHR, GAMES, January 21, 2011, M.S.S. vs. Belgium and Greece, No. 30696/09.

CJEU, G.C., December 21, 2011 C-411/10 y C-493/10, N.S ¢/ Secretary of State for the Home Department.

30 Between 2011 and 2017, the European Commission decided to suspend returns of migrants to Greece.
31 ECHR, March 15, 2018, A.E.A vs. Greece, no. 39034/12.

32 ECHR, GS, November 4, 2015, Tarakhel v. Switzerland, No. 29217/12.

33 Proposal of the European Commission, COM (2016) 270 final, May 4, 2016.
https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-270-EN-F1-1.PDF

34 Ibidem

35 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+RE-
PORT+A8-2017-0345+0+DOC+XML+VO0//FR

36 Article 49 of the Treaty on the European Union.

37 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0032&rid=1

38 Carine Fouteau, “Etrangers : le pouvoir renonce a la no6on de “pays 6ers siir”, Mediapart, 20 de diciem-
bre de 2017, hfps://www.mediapart.fr/journal/france/201217/etrangers-le-pouvoir-renonce-la-no6on-de-pays-
6ers-sur

39 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL es-
tablishing a common procedure for international protection in the Union and repealing Directive 2013/32/EU,
COM/2016/0467 final. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0467 (Article

Americas Program Center for International Policy 48



March, 2019

36, definitions of third safe countries in Article 45)

40 CE, avis, 16 mai 2018, portant sur 'applica6on de la no6on de pays 6ers stir, PRMX1804721X

41 https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013L0032&from=ES

42 Julian Fernandez, Chloé Viel, “ Le concept de “pays tiers stir” en droit de l'asile”, AJDA 2018, p.322.

43 ECHR, March 14, 2017, Ilias and Ahmed v. Hungary, no 47287/15, points 121 a 125.

“In regard to the latter country, in 2015 the UNCHR found that, despite positive developments, significant
weaknesses persisted in the asylum system in practice; that the country had not been able to ensure that asy-
lum-seekers have access to a fair and efficient asylum procedure; and that inadequate asylum procedure resulted
in low recognition rates, even for the minority of asylum-seekers who stay in the country to wait for the outcome
of their asylum claims. Although the UNCHR found that asylum seekers arriving in the country were protected
from the risk of refoulement by the introduction, as of June 2015, of a procedure for registration of the intention
to submit an asylum application at the border, the Court cannot but notice that the Hungarian authorities did
not seek to rule out that the applicants, driven back through Serbia, might further be expelled to Greece, notably
given the procedural shortcoming and the very low recognition rate in the former Yugoslav Republic of Macedo-
nia” (point 122).

And later, the Court mentioned regarding Greece:

“the Court found that the reception conditions of asylum seekers, including the shortcomings in the asylum pro-
cedure, amounted to a violation of Article 3, read alone or in conjunction with Article 13 of the Convention (see
M.S.S. v. Belgium and Greece, cited above, §§ 62 to 86, 231, 299 to 302 and 321)”

44 https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/#

45 Ibid

46 Of the first 3 billion euros for the 2016-2018 period, one billion came from the EU’s budget and 2 billion
came from Member States.

47 ECHR, February 28, 2017, T-192/16

“71. It follows from all of the foregoing considerations that, independently of whether it constitutes, as main-
tained by the European Council, the Council and the Commission, a political statement or, on the contrary, as
the applicant submits, a measure capable of producing binding legal effects, the EU-Turkey statement, as pub-
lished by means of Press Release No 144/16, cannot be regarded as a measure adopted by the European Council,
or, moreover, by any other institution, body, office or agency of the European Union, or as revealing the existence
of such a measure that corresponds to the contested measure.

72. For the sake of completeness, with regard to the reference in the EU-Turkey statement to the fact that ‘the EU
and [the Republic of] Turkey agreed on ... additional action points; the Court considers that, even supposing
that an international agreement could have been informally concluded during the meeting of 18 March 2016,
which has been denied by the European Council, the Council and the Commission in the present case, that
agreement would have been an agreement concluded by the Heads of State or Government of the Member States
of the European Union and the Turkish Prime Minister.” http://curia.europa.eu/juris/document/document.jst?-
text=&docid=188483&pagelndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=612658

48 Greek Council of State, September 22, 2017, cases 2347/ and 2348.

Summary by UNHCR Greece: https://www.refworld.org/cases, GRC_CS,5b1935024.html

49 Many reports support this claim. For example, in a report on August 10, 2016, the Council of Europe’s
Special Representative of the Secretary General on migration and refugees affirmed that Turkey violates the
non-refoulement principle, even with Syrians. https://search.coe.int/cm/Pages/result_details.aspx?Objec-
tId=0900001680699¢93# _ftnref7

50 The conditions set by Turkey limit the application of the Convention to nationals of countries that are
members of the European Council, of which there are 47.

51 https://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_statistics

Americas Program Center for International Policy 49



March, 2019

52 Amnesty International published a report in 2017 that describes the situation of asylum seekers and
refugees returned to Turkey: “A blueprint for despair, Human Rights impact of the EU-Turkey Deal,” https://
www.amnesty.org/en/documents/eur25/5664/2017/en/ See also: https://www.fidh.org/en/issues/migrants-rights/
turkey-a-safe-country

53 https://www.hrw.org/news/2018/07/16/turkey-stops-registering-syrian-asylum-seekers
https://www.hrw.org/news/2018/03/22/turkey-mass-deportations-syrians

54 MSE, “One year on from the EU-Turkey Deal: Challenging the EU’s alterna6ve facts”, 2017, https://www.
msf.org/one-year-after-eu-turkey-deal-migrants-and-asylum-seekers-are-paying-price-their-health

55 MSE, “One year on from the EU-Turkey Deal: Challenging the EU’s alterna6ve facts”, 2017, https://www.
msf.org/one-year-after-eu-turkey-deal-migrants-and-asylum-seekers-are-paying-price-their-health

56 https://www.thenational.ae/world/mena/syria-turkey-border-wall-completed-1.738637

57 Frédérick Gagnon, “La “rela6on spéciale” canado-américaine a Iépreuve du fossé idéologique entre Don-
ald Trump et Jus6n Trudeau”, Revue de recherche en civilisaAon Américaine, 2017, mis en ligne le 14 décembre
2017, htp:// journals.openedi6on.org/rrca/913

58 Loc. cit.

59 Delphine Nakache, “Jus6fier I'injus6fiable au nom de la sécurité na6onale, la sécurisa6on de la fron6ere
Etats-Unis- Canada contre les demandeurs d'asile”, Nouveaux cahiers du socialisme, 2011 no5.

60 https://www.legislationline.org/documents/id/7543

61 Cf. For example, statements by Denis Coderre, former Canadian Minister of Immigration, Refugees and
Citizenship, on September 10, 2002.

62 https://www.canada.ca/en/immigration-refugees-citizenship/corporate/mandate/policies-operation-
al-instructions-agreements/agreements/safe-third-country-agreement/final-text.html

63 Article 4 of the agreement.

64 https://www.canada.ca/content/dam/ircc/migration/ircc/francais/pdf/pub/demandes-asile.pdf

65 Canadian council for refugees, http://ccrweb.ca/en/refugees-entering-us-and-safe-third-country-faq

66 Canadian council for refugees, “Closing the Front Door on refugees, Report on the first year of the Safe
Third Country Agreement,” December 2005. http://ccrweb.ca/sites/ccrweb.ca/files/static-files/closingdoordec05.
pdf

67 Delphine Nakache, “Justifier I'injustifiable au nom de la sécurité nationale, la sécurisation de la frontiére
Etats-Unis-Canada contre les demandeurs d’asile”, Nouveaux cahiers du socialisme, 2011 no5.

68 Canadian council for refugees, “Closing the Front Door on refugees, Report on the first year of the Safe
Third Country Agreement,” December 2005. http://ccrweb.ca/sites/ccrweb.ca/files/static-files/closingdoordec05.
pdf

69 “LEntente sur les tiers pays siirs entre le Canada et les Etats-Unis : un instrument dexclusion des deman-

deurs d'asile sudaméricains et caribéens,” Observatoire des polibques publiques de I'Université de Sherbrooke,
November 2016, https://oppus.recherche.usherbrooke.ca/wp-content/uploads/Note_analyse_Elsa_Vigneau-1.pdf
70 Inter-American Human Rights Commission, John Doe and Others v. Canada, Report n°78/11.

71 The Commission observes that the safe third country agreement seeks to consider the requirement of
individualized evaluation in its “Statement of Principles.” See safe third country agreement, “Statement of Prin-
ciples,” (modified December 5, 2002), available at https://www.canada.ca/en/immigration-refugees-citizenship/
corporate/mandate/policies-operational-instructions-agreements/agreements/safe-third-country-agreement/
final-text.html.

72 Point 117

73 http://ccrweb.ca/sites/ccrweb.ca/files/static-files/TPS.htm

74 https://decisions.fca-caf.gc.ca/fca-caf/decisions/fr/item/36041/index.do

75 http://ccrweb.ca/sites/ccrweb.ca/files/static-files/documents/STCA-SCC-leave.pdf

76 http://ccrweb.ca/en/why-US-not-safe-challenging-STCA

Americas Program Center for International Policy 50



March, 2019

77 Global Consultations on International Protection, EC/GC/01/12, May 31, 2001, 2nd meeting, https://
www.refworld.org/pdfid/3b36f2fca.pdf

78 Ibidem.
79 https://www.refworld.org/pdfid/5acb33ad4.pdf
80 Legal considerations on the return of asylum-seekers and refugees from Greece to Turkey as part of the

EU-Turkey Cooperation in Tackling the Migration Crisis under the safe third country and first country of asy-
lum concept, https://www.refworld.org/docid/56f3ee3f4.html

81 CNCDH, “ Avis sur le concept de “pays 6ers stir’, December 19, 2017. http://www.cncdh.fr/sites/default/
files/17.12.19_avis_concept_pays_tiers_sur_0.pdf

82 Article 1, A (2) of the 1951 Geneva Convention.

83 Article 42 also prohibits reservations of Article 1.

84 UNHCR, conclusion No 6 (XXVIII) and No. 125 of 1977 and Executive Committee conclusion No 15
(XXX) of 1979. https://www.refworld.org/pdfid/4b28bf1f2.pdf

85 General UNHCR note about the notion of country and state of a refugee.

86 https://www.refworld.org/pdfid/5acb33ad4.pdf

87 IACHR, May 30, 2018, AO-25/18, point 190.

88 UN Human Rights Committee (HRC), General comment no. 31 [80], The nature of the general legal ob-
ligation imposed on States Parties to the Covenant, 26 May 2004, CCPR/C/21/Rev.1/Add.13, available at: https://
www.refworld.org/docid/478b26ae2.html, for example.

89 IACHR, May 30, 2018, OC-25/18, point 190.

90 Note on International Protection, September 13, 2001 (A/AC.96/951, § 16). https://www.unhcr.org/en-
us/excom/excomrep/3bblc6cc4/note-international-protection.html

91 Maria-Teresa Gil-Bazo,” The Safe Third Country Concept in Interna6onal agreements on refugee protec-
tion,” https://www.unhcr.org/59c4be077.pdf
92 https://www.amnesty.org/en/latest/news/2018/08/seis-razones-por-las-que-mexico-no-debe-firmar-un-

acuerdo-sucio-con-eeuu/

Ana Langner, La Jornada, “México, incapaz de ser un tercer pais seguro para asilados,” https://www.jornada.com.
mx/2018/07/15/politica/012n1pol

93 https://sinfronteras.org.mx/?p=3071

94 Laura Carlsen, “How we Handle Migrations Will Define the 21st Century.” https://www.americas.org/
how-we-handle-migrations-will-define-the-21st-century/

95 “Refugees: Caught Between Violence and Persecution.” https://www.americas.org/refugees-caught-be-
tween-violence-and-persecution/

See also:

Human Rights First, “Dangerous Territory, Mexico S6ll Not Safe for Refugees”, July 2017, http://www.human-
rightsfirst.org/sites/default/files/HRF-Mexico-Asylum-System-rep.pdf

96 Amnesty International states, for example, that “Mexico is a life-threatening place for migrants with no
papers.” https://www.amnesty.org/en/latest/news/2018/08/seis-razones-por-las-que-mexico-no-debe-firmar-un-
acuerdo-sucio-con-eeuu/

97 Doctors Without Borders Report, Forced to Flee Central America’s Northern Triangle, 2017, https://
www.doctorswithoutborders.org/what-we-do/news-stories/research/report-forced-flee-central-americas-north-
ern-triangle

98 REDODEM, “El Estado indolente : recuento de la violencia de las rutas migratorias y perfiles de movili-
dad en México,” 2018, p. 72.
99 REDODEM, “El Estado indolente : recuento de la violencia de las rutas migratorias y perfiles de movili-

dad en México,” 2018, p. 71.

Americas Program Center for International Policy ot



March, 2019

100  Amnesty International, “Facing Walls: USA and Mexico's Violations of the Rights of Asylum-Seekers,”
2017, https://www.amnesty.org/en/documents/amr01/6426/2017/en/

101  UNICEEF, “Uprooted in Central America and Mexico: Migrant and refugee children face a vicious cycle
of hardship and danger,” August 2018, https://www.unicef.org/publications/index_102963.html
https://desinformemonos.org/mas-68-mil-ninos-migrantes-fueron-detenidos-gobierno-mexicano-2016-2018-
unicef/

102 Global Nextgen Index, “End Child Detention Scorecard,” August 2018.

103 Doctors Without Borders Report, Forced to Flee Central America’s Northern Triangle, 2017, https://
www.doctorswithoutborders.org/what-we-do/news-stories/research/report-forced-flee-central-americas-north-
ern-triangle

104  Argan Aragon, Migrations clandestines ’Amérique centrale vers les Etats-Unis, Presses de La Sorbonne
Nouvelle, Paris, 2015.

105  Laura Carlsen, “Fronteras que matan’, http://www.americas.org/es/fronteras-que-matan/

See also:

Amnesty International, “Facing Walls: USA and Mexico's Violations of the Rights of Asylum-Seekers,” 2017,
https://www.amnesty.org/en/documents/amr01/6426/2017/en/

106  Argan Aragon, Migrations clandestines dAmérique centrale vers les Etats-Unis, Presses de La Sorbonne
Nouvelle, Paris, 2015, p.172 (our translation).

107  Laura Carlsen, “Del Tratado de Libre Comercio a la Guerra Contra las Drogas,” https://www.americas.
org/es/del-tratado-de-libre-comercio-a-la-guerra-contra-las-drogas/

108  https://www.americas.org/es/xiii-caravana-de-madres-centroamericanas/

109  Comision Nacional de Derechos Humanos (CNDH), “Los desafios de la Migracién y los Albergues
como Oasis : Encuesta Nacional de Personas Migrantes en Transito por México’, 2017, p.133.

110  Comision Nacional de Derechos Humanos (CNDH), “Los desafios de la Migracién y los Albergues
como Oasis : Encuesta Nacional de Personas Migrantes en Transito por México’, 2017, p.137.

111 https://www.americas.org/es/xiii-caravana-de-madres-centroamericanas/

112 Article 38 of the Regulation of the Law on Refugees and Subsidiary Protection.

113 https://www.gob.mx/cms/uploads/attachment/file/290340/ESTADISTICAS_2013_A_4TO_TRIMES-
TRE_2017.pdf

114  Ibidem.

115  Human Rights Watch, Closed Doors Mexicos Failure to Protect Central American Refugee and Migrant
Children, March 2016, https://www.hrw.org/report/2016/03/31/closed-doors/mexicos-failure-protect-cen-
tral-american-refugee-and-migrant-children

116 ~ Human Rights Institute, Georgetown, “The Cost of Stemming the Tide:

How Immigration Enforcement Practices in Southern Mexico Limit Immigrant Children’s Access to Inter-
national Protection,” 2017, https://www.law.georgetown.edu/human-rights-institute/wp-content/uploads/
sites/7/2017/07/HRI-Fact-Finding-Report-Stemming-the-Tide-Web-PDF_English.pdf

117  Human Rights Institute, Georgetown, “The Cost of Stemming the Tide:

How Immigration Enforcement Practices in Southern Mexico Limit Immigrant Children’s Access to Inter-
national Protection,” 2017, https://www.law.georgetown.edu/human-rights-institute/wp-content/uploads/
sites/7/2017/07/HRI-Fact-Finding-Report-Stemming-the-Tide-Web-PDF_English.pdf, p. 54.

118  https://www.gob.mx/comar/articulos/estadisticas-2013-2017?idiom=es

119  Guillermina Lincoln, “El derrumbe de la COMAR y la ayuda a refugiados,” https://www.animalpolitico.
com/blogueros-blog-invitado/2018/01/18/derrumbe-ayuda-refugiados/

120 http://www.cndh.org.mx/sites/all/doc/Comunicados/2018/Com_2018_046.pdf

121  Ruling on March 13, 2018, injunction 1700/2017:

Americas Program Center for International Policy 52



March, 2019

“In effect, this measure does not past the ‘proportionality test’ which should be done to verify the constitutional-
ity of restrictions on human rights, being even though it was made in pursuit of a valid constitutional goal, and
maybe there would be merits in waiting for the Commission to have all the resources to provide the services it is
responsible for as well as it can, it is not reasonable to suspend this service because of a lack of resources, because
that would disproportionately affect the right to access to justice of foreigners who wish to request international
protection, and they are forced to remain in states of vulnerability and uncertainty —which, as has been point-
ed out, in the case of the plaintiffs, is aggravated —and delays the delivery of justice, amounting to an indefinite
delay that nullifies the content of the fundamental right to legal protection as an effective resource, precisely be-
cause the constitutional principle of a speedy trial is not followed. And furthermore, the benefit that is received
in return is not very significant, as it only consists of an improvement in the conditions under which the inter-
view in question could take place.”
http://cmdpdh.org/wp-content/uploads/2018/04/cmdpdh-sentencia-amparo-17002017-9no-distrito-adm.pdf
122 https://www.animalpolitico.com/blogueros-blog-invitado/2018/06/21/implicaciones-si-mexi-
co-se-declara-tercer-pais-seguro/

123 https://www.dhs.gov/news/2018/02/15/we-must-secure-border-and-build-wall-make-america-safe-
again

https://www.uscis.gov/news/news-releases/uscis-take-action-address-asylum-backlog

124 https://www.uscis.gov/news/news-releases/uscis-take-action-address-asylum-backlog

125  Amnesty International, “Facing Walls: USA and Mexico's Violations of the Rights of Asylum-Seekers,”
2017, https://www.amnesty.org/en/documents/amr01/6426/2017/en/

126 https://www.dhs.gov/news/2018/12/20/secretary-nielsen-announces-historic-action-confront-illegal-im-
migration

127 https://www.gob.mx/sre/articulos/mensaje-del-canciller-sobre-la-decision-del-gobierno-de-eeuu-de-im-
plementar-la-seccion-235-b-2-c-de-su-ley-de-inmigracion-y-nacionalidad-185901?idiom=es

128  See interview Martha Delgado with Carmen Aristegui (in Spanish): https://aristeguinoticias.com/2112/
mundo/mexico-no-es-tercer-pais-seguro-buscamos-proteger-a-migrantes-en-riesgo-e-indefension-sre/

129  On November 9, Trump announced a presidential proclamation that would allow his government to
deny asylum proceedings to anyone entering the country outside a port of entry.
https://www.whitehouse.gov/presidential-actions/presidential-proclamation-addressing-mass-migra-
tion-southern-border-united-states/?utm_source=CLINIC+Mail&utm_campaign=92bfd1c04c-press_re-
lease_11_9 2018&utm_medium=email&utm_term=0 a33179621a-92bfd1c04c-284025717 The rule is on hold
due to a court injunction as illegal. http://fortune.com/2018/12/21/supreme-court-trump-asylum-mexico-bor-
der/

130 “Marcelo Ebrard y Mike Pompeo se reinen el domingo por la caravana migrante” Nov. 27, 2018, Expan-
sion. Accessed at: https://expansion.mx/nacional/2018/11/27/marcelo-ebrard-y-mike-pompeo-se-reunen-el-do-
mingo-por-la-caravana-migrante

131 https://www.reuters.com/article/us-usa-immigration-mexico/u-s-pledges-billions-in-aid-to-devel-
op-central-america-curb-migration-idUSKBN1OH23X

132 Bixby, Scott. “Immigration Advocates Vow to Take Trump’s ‘Remain In Mexico’ Policy to Court’, The
Daily Beast, accessed at https://www.thedailybeast.com/immigration-advocates-vow-to-take-trumps-remain-in-
mexico-policy-to-court

133 https://www.americas.org/organizations-oppose-agreements-with-the-u-s-that-violate-migrant-rights/
134 https://www.unhcr.org/fr/urgence-europe.html

135  http://advances.sciencemag.org/content/4/6/eaaq0883

136 http://www.pewresearch.org/fact-tank/2018/01/23/migrants-from-latin-america-and-the-caribbean-
sent-a-record-amount-of-money-to-their-home-countries-in-2016/

Americas Program Center for International Policy 53



March, 2019

137  National Immigration Forum, “Immigrants as Economic Contributors”, Accessed online at: https://im-
migrationforum.org/article/immigrants-as-economic-contributors/

138 An asylum-seeker is a person who the state has not recognized as having refugee status. A refugee is a
person recognized by the state as a refugee.

139 Data from the UNHCR, http://popstats.unhcr.org/en/overview

140  Data from the World Bank, https://data.worldbank.org/indicator/sp.pop.totltname_desc=false

141 https://data.worldbank.org/indicator/SM.POPREFG?name_desc=false

142 https://data.worldbank.org/indicator/SM.POPREFG?name_desc=false

143 http://www.pewresearch.org/fact-tank/2018/07/05/for-the-first-time-u-s-resettles-fewer-refugees-than-
the-rest-of-the-world/

144 Laura Carlsen, Ixtepec, Oaxaca. July 2017.

145  Testimony from Hermanos en el Camino, Ixtepec, July 2017. See http://imumi.org/

Americas Program Center for International Policy o4



