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Executive Summary

In June 2015 Greece stands at a crossroads of 
choosing between furthering the failed macroe-
conomic adjustment programmes imposed by the 
creditors or making a real change to break the 

chains of debt. Five years since the economic adjust-
ment programme began, the country remains deep-
ly cemented in an economic, social, democratic and 
ecological crisis. The black box of debt has remained 
closed, and until a few months ago no authority, Greek 
or international, had sought to bring to light the truth 
about how and why Greece was subjected to the Troi-
ka regime. The debt, in the name of which nothing has 
been spared, remains the rule through which neoliber-
al adjustment is imposed, and the deepest and long-
est recession experienced in Europe during peacetime.

There is an immediate democratic need and social 
responsibility to address a  range of legal, social and 
economic issues that demand proper consideration. 
In response, the President of the Hellenic Parliament 
established the Truth Committee on Public Debt 
(Debt Truth Committee) in April 2015, mandating the 
investigation into the creation and the increase of 
public debt, the way and reasons for which debt was 
contracted, and the impact that the conditionalities 
attached to the loans have had on the economy and 
the population. The Truth Committee has a mandate 
to raise awareness of issues pertaining to the Greek 
debt, both domestically and internationally, and to 
formulate arguments and options concerning the 
cancellation of the debt.

The research of the Committee presented in this 
preliminary report sheds light on the fact that the en-
tire adjustment programme, to which Greece has been 
subjugated, was and remains a politically orientated 
programme. The technical exercise surrounding mac-
roeconomic variables and debt projections, figures 
directly relating to people’s lives and livelihoods, has 
enabled discussions around the debt to remain at a 
technical level mainly revolving around the argument 
that the policies  imposed on Greece will improve its 
capacity to pay the debt back. The facts presented in 

this report challenge this argument.
All the evidence we present in this report shows 

that Greece not only does not have the ability to pay 
this debt, but also should not pay this debt first and 
foremost because the debt emerging from the Troi-
ka’s arrangements is a direct infringement on the fun-
damental human rights of the residents of Greece. 
Hence, we came to the conclusion that Greece should 
not pay this debt because it is illegal, illegitimate, and 
odious. 

It has also come to the understanding of the Com-
mittee that the unsustainability of the Greek public 
debt was evident from the outset to the international 
creditors, the Greek authorities, and the corporate 
media. Yet, the Greek authorities, together with some 
other governments in the EU, conspired against the 
restructuring of public debt in 2010 in order to pro-
tect financial institutions. The corporate media hid 
the truth from the public by depicting a situation in 
which the bailout was argued to benefit Greece, whilst 
spinning a narrative intended to portray the popula-
tion as deservers of their own wrongdoings. 

Bailout funds provided in both programmes of 
2010 and 2012 have been externally managed through 
complicated schemes, preventing any fiscal autono-
my. The use of the bailout money is strictly dictated 
by the creditors, and so, it is revealing that less than 
10% of these funds have been destined to the gov-
ernment’s current expenditure. 

This preliminary report presents a primary map-
ping out of the key problems and issues associated 
with the public debt, and notes key legal violations 
associated with the contracting of the debt; it also 
traces out the legal foundations, on which unilateral 
suspension of the debt payments can be based. The 
findings are presented in nine chapters structured as 
follows:

Chapter 1, Debt before the Troika, analyses 
the growth of the Greek public debt since the 1980s. It 
concludes that the increase in debt was not due to ex-
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cessive public spending, which in fact remained lower 
than the public spending of other Eurozone countries, 
but rather due to the payment of extremely high rates 
of interest to creditors, excessive and unjustified mili-
tary spending, loss of tax revenues due to illicit capital 
outflows, state recapitalization of private banks, and 
the international imbalances created via the flaws 
in the design of the Monetary Union itself. Adopting 
the euro led to a drastic increase of private debt in 
Greece to which major European private banks as well 
as the Greek banks were exposed. A growing banking 
crisis contributed to the Greek sovereign debt crisis. 
George Papandreou’s government helped to present 
the elements of a banking crisis as a sovereign debt 
crisis in 2009 by emphasizing and boosting the public 
deficit and debt.

Chapter 2, Evolution of Greek public debt 
during 2010-2015, concludes that the first loan 
agreement of 2010, aimed primarily to rescue the 
Greek and other European private banks, and to allow 
the banks to reduce their exposure to Greek govern-
ment bonds. 

Chapter 3, Greek public debt by creditor 
in 2015, presents the contentious nature of Greece’s 
current debt, delineating the loans’ key characteris-
tics, which are further analysed in Chapter 8. 

Chapter 4, Debt System Mechanism in 
Greece reveals the mechanisms devised by the agree-
ments that were implemented since May 2010. They 
created a substantial amount of new debt to bilateral 
creditors and the European Financial Stability Fund 
(EFSF), whilst generating abusive costs thus deepen-
ing the crisis further. The mechanisms disclose how 
the majority of borrowed funds were transferred di-
rectly to financial institutions. Rather than benefitting 
Greece, they have accelerated the privatization pro-
cess, through the use of financial instruments. 

Chapter 5, Conditionalities against sustain-
ability, presents how the creditors imposed intru-
sive conditionalities attached to the loan agreements, 
which led directly to the economic unviability and un-
sustainability of debt. These conditionalities, on which 
the creditors still insist, have not only contributed to 
lower GDP as well as higher public borrowing, hence 
a higher public debt/GDP making Greece’s debt more 
unsustainable, but also engineered dramatic changes 
in the society, and caused a humanitarian crisis. The 
Greek public debt can be considered as totally unsus-
tainable at present.

Chapter 6, Impact of the “bailout pro-
grammes” on human rights, concludes that the 
measures implemented under the “bailout pro-
grammes” have directly affected living conditions of 

the people and violated human rights, which Greece 
and its partners are obliged to respect, protect and 
promote under domestic, regional and international 
law. The drastic adjustments, imposed on the Greek 
economy and society as a whole, have brought about 
a rapid deterioration of living standards, and remain 
incompatible with social justice, social cohesion, de-
mocracy and human rights. 

Chapter 7, Legal issues surrounding the 
MoU and Loan Agreements, argues there has been 
a breach of human rights obligations on the part of 
Greece itself and the lenders, that is the Euro Area 
(Lender) Member States, the European Commission, 
the European Central Bank, and the International 
Monetary Fund, who imposed these measures on 
Greece. All these actors failed to assess the human 
rights violations as an outcome of the policies they 
obliged Greece to pursue, and also directly violated 
the Greek constitution by effectively stripping Greece 
of most of its sovereign rights. The agreements con-
tain abusive clauses, effectively coercing Greece to 
surrender significant aspects of its sovereignty. This 
is imprinted in the choice of the English law as gov-
erning law for those agreements, which facilitated 
the circumvention of the Greek Constitution and in-
ternational human rights obligations. Conflicts with 
human rights and customary obligations, several in-
dications of contracting parties acting in bad faith, 
which together with the unconscionable character of 
the agreements, render these agreements invalid.

Chapter 8, Assessment of the Debts as 
regards illegitimacy, odiousness, illegality, and un-
sustainability, provides an assessment of the Greek 
public debt according to the definitions regarding 
illegitimate, odious, illegal, and unsustainable debt 
adopted by the Committee. 

Chapter 8 concludes that the Greek public debt as 
of June 2015 is unsustainable, since Greece is cur-
rently unable to service its debt without seriously 
impairing its capacity to fulfill its basic human rights 
obligations. Furthermore, for each creditor, the report 
provides evidence of indicative cases of illegal, illegit-
imate and odious debts. 

Debt to the IMF should be considered illegal since 
its concession breached the IMF’s own statutes, and 
its conditions breached the Greek Constitution, inter-
national customary law, and treaties to which Greece 
is a party. It is also illegitimate, since conditions 
included policy prescriptions that infringed human 
rights obligations. Finally, it is odious since the IMF 
knew that the imposed measures were undemocratic, 
ineffective, and would lead to serious violations of 
socio-economic rights.

Debts to the ECB should be considered illegal since 
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the ECB over-stepped its mandate by imposing the ap-
plication of macroeconomic adjustment programmes 
(e.g. labour market deregulation) via its participation 
in the Troika. Debts to the ECB are also illegitimate 
and odious, since the principal raison d’etre of the 
Securities Market Programme (SMP) was to serve the 
interests of the financial institutions, allowing the ma-
jor European and Greek private banks to dispose of 
their Greek bonds.

The EFSF engages in cash-less loans which should 
be considered illegal because Article 122(2) of the 
Treaty on the Functioning of the European Union 
(TFEU) was violated, and further they breach several 
socio-economic rights and civil liberties. Moreover, 
the EFSF Framework Agreement 2010 and the Master 
Financial Assistance Agreement of 2012 contain sev-
eral abusive clauses revealing clear misconduct on the 
part of the lender. The EFSF also acts against dem-
ocratic principles, rendering these particular debts 
illegitimate and odious.

The bilateral loans should be considered illegal 
since they violate the procedure provided by the Greek 
constitution. The loans involved clear misconduct by 
the lenders, and had conditions that contravened law 
or public policy. Both EU law and international law 
were breached in order to sideline human rights in 
the design of the macroeconomic programmes. The 
bilateral loans are furthermore illegitimate, since they 
were not used for the benefit of the population, but 
merely enabled the private creditors of Greece to be 
bailed out. Finally, the bilateral loans are odious since 
the lender states and the European Commission knew 
of potential violations, but in 2010 and 2012 avoided to 
assess the human rights impacts of the macroeconomic 
adjustment and fiscal consolidation that were the con-
ditions for the loans. 

The debt to private creditors should be considered 
illegal because private banks conducted themselves ir-
responsibly before the Troika came into being, failing 
to observe due diligence, while some private creditors 
such as hedge funds also acted in bad faith. Parts of 
the debts to private banks and hedge funds are illegiti-
mate for the same reasons that they are illegal; further-
more, Greek banks were illegitimately recapitalized by 
tax-payers. Debts to private banks and hedge funds are 
odious, since major private creditors were aware that 
these debts were not incurred in the best interests of 
the population but rather for their own benefit.
The report comes to a close with some practical con-
siderations. 

Chapter 9, Legal foundations for repudiation 
and suspension of the Greek sovereign debt, pre-
sents the options concerning the cancellation of debt, 
and especially the conditions under which a sovereign 
state can exercise the right to unilateral act of repu-

diation or suspension of the payment of debt under 
international law.

Several legal arguments permit a State to unilater-
ally repudiate its illegal, odious, and illegitimate debt. In 
the Greek case, such a unilateral act may be based on 
the following arguments: the bad faith of the creditors 
that pushed Greece to violate national law and interna-
tional obligations related to human rights; preeminence 
of human rights over agreements such as those signed 
by previous governments with creditors or the Troika; 
coercion; unfair terms flagrantly violating Greek sov-
ereignty and violating the Constitution; and finally, the 
right recognized in international law for a State to take 
countermeasures against illegal acts by its creditors, 
which purposefully damage its fiscal sovereignty, oblige 
it to assume odious, illegal and illegitimate debt, violate 
economic self-determination and fundamental human 
rights. As far as unsustainable debt is concerned, every 
state is legally entitled to invoke necessity in excep-
tional situations in order to safeguard those essential 
interests threatened by a grave and imminent peril. In 
such a situation, the State may be dispensed from the 
fulfilment of those international obligations that aug-
ment the peril, as is the case with outstanding loan 
contracts. Finally, states have the right to declare them-
selves unilaterally insolvent where the servicing of their 
debt is unsustainable, in which case they commit no 
wrongful act and hence bear no liability.

People’s dignity is worth more than illegal, illegiti-
mate, odious and unsustainable debt.

Having concluded its preliminary investigation, the 
Committee considers that Greece has been and still is 
the victim of an attack premeditated and organized by 
the International Monetary Fund, the European Central 
Bank, and the European Commission. This violent, ille-
gal, and immoral mission aimed exclusively at shifting 
private debt onto the public sector. 

Making this preliminary report available to the 
Greek authorities and the Greek people, the Commit-
tee considers to have fulfilled the first part of its mis-
sion as defined in the decision of the President of the 
Hellenic Parliament of 4 April 2015. The Committee 
hopes that the report will be a useful tool for those 
who want to exit the destructive logic of austerity and 
stand up for what is endangered today: human rights, 
democracy, peoples’ dignity, and the future of gener-
ations to come.

In response to those who impose unjust measures, 
the Greek people might invoke what Thucydides men-
tioned about the constitution of the Athenian people: “As 
for the name, it is called a democracy, for the adminis-
tration is run with a view to the interests of the many, 
not of the few” (Pericles’ Funeral Oration, in the speech 
from Thucydides’ History of the Peloponnesian War). 
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S ince May 2010, Greece has been imple-
menting a macroeconomic adjustment pro-
gramme as a condition for accessing “fi-
nancial assistance” from the International 

Monetary Fund, fourteen eurozone Member states 
represented by the European Commission, the Eu-
ropean Financial Stability Facility, and the European 
Central Bank. The programme consists of neoliberal 
policy measures that involve deep spending and job 
cuts in the public sector, extended deregulation of the 
private sector, tax increases, privatizations, and struc-
tural changes (misleadingly called “reforms”). 

These internationally imposed measures, suppos-
edly aimed at reducing the country’s budget deficit 
and public debt to sustainable levels, have pushed the 
economy into a deep recession - the longest recession 
experienced in Europe during a period of peace. Millions 
were thrown into poverty, unemployment, and social 
exclusion, while human rights, particularly econom-
ic and social rights, were grossly undermined. Public 
services and infrastructure such as schools, hospitals, 
courts, and municipalities around the country have been 
merged, shut-down, or otherwise suffocated, in order 
to achieve fiscal targets specified by the creditors that 
have been widely criticized as unacceptable and unreal-
istic. Human lives, the social fabric, the state structure, 
and the natural environment suffered wounds that will 
take a long time to heal, or are  irreversible, as is the 
case for those who lost or took their own lives during 
the memoranda period, when the suicide rate rose to 
unprecedented levels.

In response to this situation, and within the frame-
work of the Parliament’s responsibility to the Greek 
people, on 4 April 2015, the President of the Hellenic 
Parliament decided to establish a Special Committee 
of the Hellenic Parliament. The Truth Committee on 
Public Debt, or Debt Truth Committee, was given the 
mandate to investigate the truth about the creation 
and the intolerable increase of the public debt, as well 
as to audit the debt, and to promote the international 
cooperation of the Hellenic Parliament with the Euro-
pean Parliament and the Parliaments of other coun-
tries, as well as with International Organizations, in 
matters of debt. The Committee aims to address the 

full range of legal, social, and economic issues that 
demand proper consideration in relation to the debt, 
and also to raise awareness among Greek citizens, 
the international community, and international public 
opinion.

This preliminary report, available in Greek and Eng-
lish, presents the main findings of the Committee in the 
first phase of its work. It is expected that the findings 
of the Committee will raise issues that will be further 
analysed and investigated in the second phase over 
the course of the year ahead. The findings presented 
here are preliminary and as the Committee continues 
its proceedings, the analysis is expected to be further 
corroborated, articulated and refined.

The primary aim of this preliminary report is to high-
light key areas of contention, and to define specific is-
sues that need to be brought into public consideration. 

After this introductory section, which presents the 
context and methodology of our analysis as well as the 
definitions of illegal, illegitimate, odious, and unsus-
tainable debt,  the rest of the report is structured as 
follows. Chapters 1 and 2 examine the development of 
the Greek public debt between 1980 and 2015. Chap-
ter 3 traces key characteristics of the current credi-
tors of Greece. Chapter 4 presents a summary of the 
debt mechanisms related to the agreements signed by 
Greece and the Troika since 2010. Chapters 5 and 6 an-
alyse the conditionalities attached to the loan facility 
and other agreements, as well as their impact on the 
sustainability of debt from both a human rights and a 
macroeconomic perspective.  Chapter 7 proceeds to the 
legal issues regarding the Memoranda of Understand-
ing and the Loan Agreements, and examines how they 
were developed and adopted. Chapter 8 provides an 
assessment of the Greek public debt based on the defi-
nitions of illegitimate, odious, illegal, and unsustainable 
debt as adopted by the Committee during its Plenary 
Session of May 4-7th, 2015. Finally, after this analysis 
of the  multifaceted issues related to the Greek public 
debt, Chapter 9 concludes and presents the options 
concerning the cancellation of debt, and especially the 
conditions under which a sovereign state can exercise 
the right to unilateral repudiation or suspension of 
payment of debt under international law.

Introduction
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Context 
The decision to create the Truth Committee and re-

alize an audit of the Greek public debt is justified for 
three main reasons. 

First, the audit of the public debt is a basic demo-
cratic right of citizens as well as a sovereign right of a 
nation. There can be no democracy without transpar-
ency regarding state finances, and it is immoral to ask 
citizens to pay for debt without knowing how and why 
this debt was created. It is also very important to audit 
the debt because substantial sacrifices are demand-
ed from and/or imposed on the Greek society and the 
Greek state in order to honour the payment of debt. 

Second, debt audit is also an institutional duty of 
the State according to European law. It responds to 

the obligation created by Regulation 
(EU) No. 472/2013 of the Eu-

ropean Parliament and 
of the Council on 21 

May 2013, which 
enjoins a Mem-

ber State sub-
ject to a mac-
roeconomic 
adjustment 
programme 
to “carry 
out a com-
prehensive 
audit of its 

public financ-
es in order, 

inter alia, to as-
sess the reasons 

that led to the build-
up of excessive levels of 

debt as well as to track any 
possible irregularity” (Paragraph 

9 of Article 7). This obligation was entirely neglected 
by the previous Greek governments and the Troika in-
stitutions.

Third, debt audit is also an obligation stemming from 
international law. The United Nations Guiding Princi-
ples on Foreign Debt and Human Rights (A/HRC/20/23), 
adopted by the UN Human Rights Council in July 2012, 
calls upon States to undertake periodic audits of their 
public debt, in order to ensure transparency and ac-
countability in the management of their resources, and 
also to inform future borrowing decisions. 

A central objective of the Truth Committee on Pub-

lic Debt is to respond to the United Nations call for 
transparency and accountability in the management of 
resources. Another objective is to explain to the Greek 
people how and why the debt, whose onerous repay-
ment has been demanded from them during the last 
five years, was created and managed.

Composition of the Truth Committee 
on Public Debt

The Truth Committee on Public Debt is an independ-
ent Committee, created by the President of the Hellen-
ic Parliament under a Regulation thereof. It is chaired 
by the President of the Hellenic Parliament, Zoe Kon-
stantopoulou, its scientific coordinator, Professor Eric 
Toussaint and MEP Sofia Sakorafa, responsible for its 
relations with the European Parliament and other Par-
liaments and Institutions. It comprises members from 
Greece and ten other countries. Most have internation-
ally recognized competence, expertise and experience in 
the subject matters of audit, public debt, human rights 
protection, international law, constitutional law, inter-
national finance, macroeconomics, anti-corruption and 
transparency guarantees; others contribute the rich 
and precious experience of local or international social 
movements. The Committee also receives the cooper-
ation of experts and authorities, as well as of Parlia-
ment services and society at large. The work of the 
Committee is open to society and to those who wish to 
contribute as experts, witnesses, sources, or members. 
Indeed, during the first two months of the Committee’s 
work, there have been considerable offers of contribu-
tion, which have been or will be taken into account. The 
members of the Committee offer their work ex gratia, 
and they did not, do not, and will not receive any remu-
neration for their work.

Mandate and Objectives of  
the Truth Committee on Public Debt

The Truth Committee was given the mandate to ex-
amine the nature of Greek public debt, as well as the 
historical, financial, and other processes related to the 
contracting and accumulation of debt; also to identify 
what part or proportion of the debt can be defined as 
illegitimate, illegal, odious, or unsustainable. 

The Truth Committee designs the debt audit in a 
manner conducive to enhancing transparency and ac-
countability in the management of Greek public financ-
es. It also formulates arguments and traces the legal 
foundations concerning the cancellation of the debt. 

The Work of the Truth 
Committee on Public Debt
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Limitations 
During the first two months of their work, the mem-

bers of the Truth Committee worked intensively in order 
to carry out the analysis of public debt and present the 
preliminary conclusions in this report. However, this time 
frame is not sufficient to fully analyse the mechanisms of 
debt accumulation in Greece for the whole period from 
1980 to 2015. Therefore, the Truth Committee had to 
prioritise the issues and in particular the periods to be 
examined as a matter of urgency. 

Furthermore, the Truth Committee has not yet re-
ceived all the legal and official documents that are nec-
essary to corroborate its findings and analyze all aspects 
of the Greek debt; it also takes note of the fact that, in 
an initial answer to the Committee, the Bank of Greece, 
through its Director, refused to transmit documents, 
which are essential to the audit. The Committee will 
insist that these documents (namely bank transactions 
concerning the loan agreements) are duly transmitted 
to it. In the coming months, we expect to enjoy the full 
collaboration of the Greek institutions involved in the 
administration of public debt, especially in providing 
all legal documents, data, and accountability registers 
which will help us to complete the audit and accounta-
bility procedures.

Nevertheless, the work carried out by the Truth Com-
mittee to date allows us to present some important 
preliminary findings and policy implications. These pre-
liminary findings shed new light on issues of debt, and 
demonstrate the importance of further investigations 
and audit procedures. Therefore, the Committee will 
continue pursuing its work during the coming months, 
and is expected to present its final report by May 2016. 

The time frame of analysis
One of the goals of the Truth Committee is to pres-

ent a complete overview of the evolution of the Greek 
public debt from 1980 to 2015, accompanied by an anal-
ysis of the trends, processes, and operating cycles of 
the transactions that gave rise to such liabilities, that 
can be reached through the procedures of a debt audit. 
Given the time limitations, in the first phase of the audit 
the Truth Committee prioritized the examination of the 
Memoranda period from May 2010 until January 2015 in 
this preliminary report of 17-18 June 2015.

The institutions and procedures that came to the fore 
in the Memoranda Period did not appear ex nihilo. Our 
preliminary analyses of the period from 1980 to 2010, 
concerning in particular certain incidents of conspicuous 
corruption, which burdened the public budget, demon-

strate the importance of further investigations and au-
dit procedures. These will form part of our work in the 
second phase.

Objectives of report 
This report is addressed to the authorities of the Hel-

lenic Republic, but not only to them. As mentioned previ-
ously, an objective of this report is to raise the awareness 
of the Greek population, the international community, 
and the international public opinion. In order to fulfill this 
objective, while remaining rigorous, the Committee de-
cided to spare no efforts to make this document widely 
accessible to the public. This implied in particular the 
need to remain concise; a document of several hundred 
pages would not manage to achieve this objective. But it 
also meant making efforts to avoid obfuscation. We try 
to explain our points in clear and non-technical language, 
particularly as regards the more technical aspects. Only 
in this way can the Report be read by people without spe-
cialist technical knowledge, who however form the bulk 
of any society, and participate as they must in demo-
cratic deliberation. It is exactly for this reason that some 
documents dealing with rather technical aspects or ana-
lysing in more depth some key points presented in this 
Report will be posted online in their complete version. 

 Sources of documents and data
Official documents and data are essential in order 

to reach the truth about the process of accumulation 
of Greek public debt. In order to fulfill its mission, the 
Committee used and analyzed the following documents 
and data (non-exhaustive list): 

■ Official documents such as contracts, treaties, agree-
ments, programmes, memoranda, etc;

■ Annual reports of the ECB, Bank of Greece, HFSF etc.;

■ Official statistics from Eurostat, ELSTAT, OECD, Bank 
of Greece, Ministry of Finance, Public Debt Management 
Agency, European Commission etc.;

■ Academic journal articles, research reports, and news-
papers etc.;

■  Public hearings of witnesses etc.;

■ Meetings with the authorities etc.;

■ Criminal case files, such as the case file transmit-
ted to the Hellenic Parliament by the economic crime 
prosecutors (September – November 2012) concerning 
statements of former Greek representative to the IMF, 
Mr. P. Roumeliotis.
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Definition  
of terms
In this report, the following terms have the mean-
ings respectively assigned to them hereunder:

Illegitimate debt
Debt that the borrower cannot be required to 

repay because the loan, security or guarantee, or 
the terms and conditions attached to that loan, se-
curity or guarantee infringed the law (both national 
and international) or public policy, or because such 
terms or conditions were grossly unfair, unreason-
able, unconscionable or otherwise objectionable, or 
because the conditions attached to the loan, secu-
rity or guarantee included policy prescriptions that 
violate national laws or human rights standards, or 
because the loan, security or guarantee was not 
used for the benefit of the population or the debt 
was converted from private (commercial) to public 
debt under pressure to bailout creditors.

Illegal debt
Debt in respect of which proper legal proce-

dures (including those relating to authority to sign 
loans or approval of loans, securities or guarantees 
by the representative branch or branches of Gov-
ernment of the borrower State) were not followed, 
or which involved clear misconduct by the lender 
(including bribery, coercion and undue influence), 
as well as debt contracted in violation of domestic 
and international law or had conditions attached 
thereto that contravened the law or public policy.

Odious debt
Debt, which the lender knew or ought to have 

known, was incurred in violation of democratic 
principles (including consent, participation, trans-
parency and accountability), and used against the 
best interests of the population of the borrower 
State, or is unconscionable and whose effect is to 
deny people their fundamental civil, political, eco-
nomic, social and cultural rights.

Unsustainable debt 
Debt that cannot be serviced without seriously 

impairing the ability or capacity of the Govern-
ment of the borrower State to fulfil its basic hu-
man rights obligations, such as those relating to 
healthcare, education, water and sanitation and 
adequate housing, or to invest in public infrastruc-
ture and programmes necessary for economic and 
social development, or without harmful conse-
quences for the population of the borrower State 
(including a deterioration in the living standards). 
Such debt is payable but its payment ought to be 
suspended in order to allow the state to fulfil its 
human rights commitments.

Acronyms
BIS: Bank for International Settlements
CDS: Credit Default Swap
CFR: Charter of Fundamental Rights 
CJEU: Court of Justice of the European Union
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ECB: European Central Bank
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EFSM: European Financial Stabilisation Mechanism
EIB: European Investment Bank
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ESCB: European System of Central Banks
ESC: European Social Charter 
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EWHC: High Court of Justice of England and Wales
GAO: General Account Office
GDP: Gross Domestic Product
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ICESCR: the International Covenant on Economic, social 
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ICJ: International Court of Justice
ICSID: International Centre for Settlement of 
Investment Disputes
IIF: Institute of International Finance
ILC: International Law Commission
ILO: International Labour Organization
IMF: International Monetary Fund
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NCB: National Central Bank
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SDR: Special Drawing Rights
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G reece’s public debt is a legacy of past trends. 
This first chapter analyses the growth of the 
Greek debt since the early 1980s. Our main 
findings are the following:

■ Rather than being a product of high public budget 
deficits, the increase of debt was clearly related to the 
growth in interest payments. Greece entered the crisis 
with a debt inherited over the period of debt accumu-
lation of 1980-1993; the main contributor to debt ac-
cumulation was the ‘snowball effect’ – present when 
the implicit interest rate on the debt is higher than GDP 
nominal growth. This explains two thirds of the increase 
of debt between 1980 and 2007.

■ Public expenditure was lower than that of other 
Eurozone members. The only primary public spending 
which was higher (as a ratio to GDP) was in defence ex-
penditures, about which a series of corruption scandals 
need to be further investigated. The excessive spending 
in defence constitutes €40 billion of the debt created 
from 1995 to 2009.

■ Primary deficits feeding the debt have been fur-
ther affected by poor performance in income tax col-
lection and employers’ contributions to social security 
collection. These were much lower than the rest of Eu-
rozone, and are attributed to fraud and illicit capital 
flows - explained below - benefiting only a minority of 
the population. The cumulative losses due to these two 
types of income from 1995 to 2009 explain the remain-
ing growth of debt. 

■ Illicit capital outflows provoked further tax reve-
nue loss, amounting to €30 billion from 2003 to 2009. 
This was accompanied by lower amounts of spending 
for other expenditures, like social security, education 
and R&D as compared to other EU countries.

■ Adopting the euro led to a drastic increase of pri-
vate debt, from 74.1% to 129.1% of GDP, to which major 
European private banks, as well as Greek banks, were 
exposed. This provoked a banking crisis in 2009, which 
triggered the Greek sovereign debt crisis. 

1. The growth of the debt: an overview
Three distinct phases can be observed in the evolu-

tion of public debt between 1981 and 2009 (Figure 1.1):
■ 1981-1993: after Greece joined the European Un-

ion in 1981, we observe a strong increase of public debt, 
from 25% to 91% of GDP.

■ 1993-2007: quasi-stabilization from 91% to 103% 
of GDP. During this period, Greece enters into the Euro-
zone in 2001 with a debt of 100% of GDP and a deficit 
close to 3%, which will be impugned in 20041. 

■ 2007-2009: sharp increase from 103% to 113% 
which, after a contested2 statistical revision, jumps to 
127% of GDP, amounting to approximately €300 billion 
euros. 

FiGure 1.1

Debt-to-GDP ratio 1980-2009

The annual change in public debt is the addition of 
three elements:

■ Primary budget balance: measured as the differ-
ence between expenditures excluding interests pay-

ChAPTer 1 
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ments and fiscal revenues
■ Interest payments
■ Stock-flow adjustment measured as the statistical 

difference between the change in the debt stock and 
the total annual deficit

Once this decomposition is applied, as in Figure 1.2, 
the major role that interest payments play in increasing 
public debt is clear. 

The debt-to-GDP ratio can be disaggregated into 
three distinct elements:

■ Primary budget balance (in % of GDP)
■ Stock-flow adjustment (in % of GDP)
■ ‘Snowball effect’ (in % of GDP) which is positive 

when the implicit interest rate paid to service govern-
ment debt is higher than the nominal GDP growth rate. 

Table 1.1 below summarizes the contribution of 
these different factors to the change in the debt-to-
GDP ratio. Between 1980 and 1993, the debt-to-GDP 
ratio increased by 70.4 percentage points of GDP: the 
‘snowball effect’ contributed 58% to this change, cu-
mulated primary balance by 32%, and stock-flow ad-
justments by a further 10%. For the period 1993-2007, 
the contribution of the ‘snowball effect’ itself is higher 
than the change in the debt-to-GDP ratio.

TABLe 1.1

Factors contributing  
to the debt-to-GDP ratio

This first insight leads us to the following three 
conclusions: 

1. Prior to 2007, Greek debt was the main heir to 
debts accumulated during the period 1980-1993.

2. The snowball effect was the main contributor to 
this change. This effect was triggered by high interest 
rates combined with a decrease in the exchange rate 
of the drachma. 

3. Although fiscal deficits were important, they were 
not the main cause in the increase of the debt.

The results are summarized in Figure 1.3: between 
1980 and 2007, the debt-to-GDP ratio increased by 82.3 
percentage points of GDP. Two thirds of this change 
(65.6%) is attributable to the ‘snowball effect’ and only 
a third (33.4%) to the cumulative deficits, including 
stock-flow adjustments. 

FiGure 1.3

Components of the Greek debt  
(% of GDP) 1980 - 2007

            

Contrary to what is frequently proclaimed, Greek 
public expenditure (excluding defence) does not ex-
plain the debt increase. Public expenditure was lower 
than in Euro Area countries (EA-11, which comprises 
Euro-Area countries excluding Greece). 
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FiGure 1.4

Comparative evolution of total  
general government expenditure 
(1995-2005) 

From 1995 to 2009 the average expenditure is lower 
in Greece (48%) than in EA-11 (48.4%). Available data 
indicate that Greece maintains a higher primary expend-
iture only on defence spending, with Greece at 3% of 
GDP, compared to the average of 1.4%. As a counter-
factual scenario we estimate that if the percentage of 
GDP devoted to defence spending was equal to the level 
spent in EA-11, then the total public expenditure as ratio 
to GDP would have been lower in Greece than in EA-11 
countries until 2007.

We estimate that overspending in defence contributed 
to a debt increase of at least €40 billion3. Most of this 
spending is due to large-scale contracts for the purchase 
of military equipment supplied by companies based in 
current creditor countries4.  Concerns about illegal oper-
ations, such as bribery, have been raised in several cases, 
particularly regarding excessive pricing or inadequacy of 
the equipment5. Greece’s current lenders linked the 2010 
bailout to the confirmation of pending military purchase 
orders, even though a part of this spending contributes to 
common EU defence objectives6, which should not, under 
normal circumstances, have been paid by Greece alone.

The primary deficits that contribute and feed the 
growth of public debt are mainly due to low levels of col-
lection of public revenues. The taxes and social contri-
butions collected after 1999 decreased to levels close or 
lower than 34% of GDP, in contrast with a level of more 
than 40% in the Eurozone countries. 

FiGure 1.5

Comparative evolution of total 
collection of taxes and social  
security contributions

As illustrated in Figure 1.5, the low levels of income 
tax collection and insufficient actual contributions of 
employers to social security explain the difference be-
tween pubic revenues in Greece and in the EA-18 coun-
tries. The difference is mainly due to fraud facilitated by 
corrupt and inefficient collection mechanisms, limited 
and complacent sanctions for fraud and weak proce-
dures7 for recovering unpaid taxes and contributions 
amounting to €29.4 billion at the end of 20098.

The debt that was contracted to compensate for 
low levels of income tax collection represents €88 bil-
lion during this period9. This increase in debt mainly 
benefited a minority of the population, as the majority, 
77.5% of the population in 200910, which is dependent 
on wages or pension incomes, are on the whole relia-
ble tax sources. Low tax collection is also attributable 
to unjust tax legislation which facilitates the legal tax 
evasion of privileged groups. The shortfall of revenues 
attributable to insufficient actual social contributions 
of employers (rather than employees) represents €75 
billion during this period. 

Corporate income tax reductions have contributed 
to the deficit, as corporate income tax has been pro-
gressively reduced from 40% to 25% over the period. 
As a result, while in 2000 the contribution of this tax 
represented 4.1% of GDP (and 3% in EA-18), after 2005 
it reached a level lower than EA-18 levels (2.5%) and 
1.1% in 2012.

2. Illicit capital outflows:  
last but not least leak variable

The website LuxLeaks11 provides information on nine 
Greek firms which benefited from “fiscal agreements” 
with Luxemburg. These are Babcock & Brown, BAWAG, 
Bluehouse, Coca Cola HBC, Damma Holdings, Eurobank, 
Macquarie Group, Olayan Investments Company Estab-
lishment and Weather Investments.

Illicit capital outflows are an even more radical way 
to evade taxes. To approximate their annual amounts, 
we used data from Global Financial Integrity12, a NGO 
which evaluates illicit outflows as the difference be-
tween the financial outflows from a country and the 
inflows received from that country by the rest of the 
world. As this methodology can only identify the most 
visible part of financial outflows, its results must be 
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considered as a lower bound13. The detailed data availa-
ble for Greece show a cumulated outflow of €200 billion 
between 2003 and 2009.

TABLe 1.2

illicit financial outflows (€ billion)

SOURCE: GLOBAL FINANCIAL INTEGRITy14 

To assess the impact of these illicit capital outflows, 
we assume a moderate tax rate of 15% (half the actual). 
The shortfall for government revenue is therefore €30 
billion. With an appropriate legislation preventing illicit 
financial outflows, and fair taxation, the Greek public 
debt would have been (taking in account the interest 
payments) €40 billion lower in 2009. 

3. After the accession  
to the euro area (2001)

The economic growth after 2001 was mainly driven 
by a growth of consumption and led to an increase of 
the deficit of the trade balance. The main trade part-
ners of Greece have benefited from the Greek economic 
expansion of that period by increasing their exports to 
Greece. These exports included military equipment as 
well as telecommunication equipment, some of which 
are related to corruption and financial scandals. The 
most well-known are the cases of submarines, Leop-
ards tanks and Siemens procurement. 

FiGure 1.6

Balance of Trade  
in Goods and Services 
Balance of Trade in Goods and Services  
in € Billion 

FiGure 1.7 
Greek imports after 2002
Greek Imports of Goods in € Billion 

SOURCE: EUROSTAT - CN8

4. Low real interest rates provoked 
increased exposures of Greek and eu-
ropean banks to Greek private debt

As inflation in Greece was higher than in the Euro 
Area after 2001, the Greek public and private borrowers 
could offer attractive nominal interest rates to foreign 
financial creditors attracting an inflow of foreign capital 
to both private and public sector. Important European 
private banks, mainly French and German, have partic-
ipated actively in the sharp increase of private loans 
in Greece, such as through the direct participation in 
Greek banks as in the case of  Geniki and Emporiki. The 
risks of creating a bubble through such an excessive 
exposure where not adequately considered. This led to 
GDP growth rates being higher than in the rest of the 
Euro Area. During this period, the public debt to GDP 
ratio remained relatively stable while the private debt 
to GDP increased fairly rapidly from 74.1% (2001) to 
129.1% (2009)15. 

FiGure 1.8

The sharp increase of private 
loans given by Greek banks relied 
on international finance
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In 2009, with the beginning of the recession in the 
Greek economy, private Greek and foreign banks faced 
increasing risks from non-performing private loans. The 
foreign banks (essentially EU banks) had a high expo-
sure to Greece (€140 billion), against public sector (45%), 
banks (16%) and  the non-financial private sector (39%)16. 

In 2009, Greek and foreign banks faced greater 
risks than Greece with regard to its sovereign debt17. 
The bailout of the Greek economy with public money 
without a restructuring of public debt was an advanta-
geous solution for foreign banks: it offered them time 
to diminish, at a relatively low cost, their exposure at 
least to Greek public and banking sectors. It was also 
an advantageous solution for the Greek banks, which di-
minished their exposure to the public sector from €45.4 
billion in the 2nd quarter of 2009 to €23,9 billion the 
4th quarter of 201118. George Papandreou’s government 

by emphasising and boosting the public deficit and debt 
in 2009 helped to present elements of a banking crisis 
as a sovereign debt crisis (See Chapter 2). Frequent an-
nouncements about a deteriorating situation provoked 
speculation in Greek sovereign CDS, thus increasing – 
past the point of affordability - the interest rates re-
quested to roll-over expiring Greek bonds. 

Throughout this report we demonstrate how the 
majority of the bailout loans given to Greece after 
2010, under strict conditionality, have been used for 
the exclusive benefit of private banks, whether to re-
imburse their holdings of government bonds or for the 
recapitalisation of Greek banks. Far from the frequent 
assertions that the loans “assist” or “aid” the popula-
tion or the state their purpose paints an altogether 
different picture; the private financial sector is the 
primary beneficiary from the Troika’s loans.

FiGure 1.9

Foreign claims on Greece
Banks’ consolidated foreign claims on Greece  
(ultimate risk basis, € bn)
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Foreign Banks’ exposure to Greece
Banks exposures to Greece (€ bn)
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A s the economy started to deteriorate in 
2008, the Greek banking system was con-
fronted with a solvency crisis. The main ob-
jective of the first loan agreement of May 

2010, amounting to €110 billion, was to rescue banks 
with exposure to Greek public debt. The loan allowed 
for European and Greek banks to reduce their exposure 
to Greek bonds, transferring the risk to multilateral and 
bilateral creditors. As the economy shrank as a conse-
quence of austerity measures, imposed in an attempt 
to service debt, the fiscal situation continued to dete-
riorate leading to an increase in the debt to GDP ratio.  

The second agreement, which involved additional 
loans amounting to €130 billion and a haircut of 53.5% 
of the face value of Greek bonds, worsened the cri-
sis. Among the losers of PSI were public entities which 
suffered losses of €16.2 billion. Most of these losses 
accrued to pension schemes, with losses of €14.5 billion. 
In stark contrast, Greek banks were fully compensated 
while private foreign creditors were partly compensat-
ed on the losses induced by the haircut through the use 
of “sweeteners”. 

The management of the crisis was a failure as a 
result of the fact that it was approached as a sovereign 
debt crisis when reality it was a banking crisis.

1. From 2009 to May 2010
The snap elections on October 4 of 2009 signaled 

one of the biggest victories of PASOK during the last 
decades, gaining 43.92% of the votes. PASOK owed this 
victory to its pre-election promises. With the famous 
phrase “we have money”, proclaimed during a rally in 
rural Greece, the leader of PASOK won the elections. 
PASOK promised a new period of increased redistri-
bution of wealth, tackling the social problems of the 
“generation of 700 euro” and protecting the most vul-
nerable. Nonetheless, just a few weeks after the elec-
tions, a series of substantial revisions of statistical data 
[see box] took place. As a result, the political climate 
changed sharply.

The Greek crisis arose from the fragile position of the 
Greek banking system, demonstrated through the high 
degree of leverage of the banking sector as a whole. 
The dependence on short term funding of the banking 
sector created significant liquidity issues, as well as sol-
vency concerns, which eventually led in October of 2008 
for the government of K. Karamanlis to provide an aid 
package of aid to the banks amounting to €28 billion. 
From this amount, €5 billion were provided to ensure 
compliance with banking capital requirements. The 
rest of the resources were promised in the form of 
guarantees. As it can be observed in figure 2.1, the 
first increase in the sovereign risk spread took place 
in this moment, long before G. Papandreou officially 
declared the exclusion from the markets of the coun-
try in the spring of 2010.

FiGure 2.1

Greece Government Bond 10Y
Implied Yield on 10 Year Bonds

Between the end of 2009 and the beginning of 2010, 
the continuous announcements of new austerity meas-
ures (i.e. spending cuts) and downgrades of Greece by 
rating agencies marked the betrayal of the pre-election 
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After the Parliamentary Elections of 2009 (4/10/2009), the 
newly elected government of G. Papandreou illegally revised 
and increased both the public deficit and debt for the period 
before the memorandum of 2010. As it will be shown, Euro-
pean authorities collaborated with the new government in the 
process of irregular and successive increases in the official 
statistics for the public deficit and debt.     

hospital liabilities
The public deficit estimation of 2009 was increased 

through several revisions: the public deficit as a share of GDP 
increased from 11.9% in the first revision to 15.8% in the last. 

One of the most choking falsification examples of the public 
deficit is related to the public hospitals’ liabilities. 

In Greece, as in the rest of the EU, suppliers traditionally 
provide public hospitals with pharmaceuticals and medical 
equipment. Due to the required invoice validation proce-
dures required by the Court of Audit, these items 
are paid after the date of delivery. In Septem-
ber 2009, a large number of non-validated 
hospital liabilities for the years 2005-2008 
was identified, even though there was not a 
proper estimation of their value. On the 2nd 
of October 2009, within the usual Eurostat 
procedures, the National Statistical Service of 
Greece (NSSG) sent to Eurostat the deficit and 
debt notification tables. Based on the hospital 
survey traditionally carried out by the NSSG, these 
included an estimate of the outstanding hospital liabilities 
of €2.3 billion. On a 21st of October notification, this amount 
was increased by €2.5 billion. Thus, total liabilities increased 
to €4.8 billion. The European authorities initially contested this 
new amount given the unusual circumstances under which it 
took place:

“In the 21st October notification, an amount of €2.5 billion 
was added to the government deficit of 2008 on top of the 
€2.3 billion. This was done according to the Greek authorities 
under a direct instruction from the Ministry of Finance, in spite 
of the fact that the real total amount of hospital liabilities is 
still unknown, that there was no justification to impute this 
amount only in 2008 and not in previous years as well, and 
that the NSSG had voiced its dissent on the issue to the GAO 
[General Account Office] and to the MOF [Ministry of Finance]. 
This is to be considered as a wrong methodological decision 
taken by the GAO”.1

However, in April 2010, based on the Greek government’s 
“Technical Report on the Revision of hospital Liabilities” 
(3/2/2010),2 Eurostat not only gave in to Greece’s new govern-
ment demands about the contested amount of €2.5 billion, but 
also included an additional €1.8 billion. Thus, the initial amount 
of €2.3 billion, according to the Notification Table of the 2nd of 
October 2009, was increased to €6.6 billion, despite the fact 
that the Court of Audit had only validated €1.2 billion out of the 
total. The remaining €5.4 billion of unproven hospital liabilities 
increased the public deficit of 2009 and that of previous years.   

These statistical practices for the accounting of hospital 
liabilities clearly contravene the European Regulations ESA95 

(see ESA95 par. 3.06, EC No. 2516/2000 article 2, Commission 
Reg. EC No. 995/2001) and the European Statistics Code of 
Practice, especially regarding the principles of independence 
of statistical measurements, statistical objectivity and reli-
ability. 

It is important to highlight that a month and a half after 
the illegal increase of the public deficit, the Ministry of Finance 
called the suppliers and asked them to accept a 30% discount 
on the liabilities for the 2005-2008 period. Thus, a large part 
of hospital liabilities was never paid to pharmaceutical sup-
pliers by the Greek government, while the discount was never 
reflected in official statistics.3

Public corporations
One of several falsification cases concerns 17 public corpo-

rations (DEKO).  ELSTAT4 and Eurostat, transferred the liabil-
ities of the 17 DEkO from the Non-financial Corporations 

sector to the General Government sector in 2010. 
This increased public debt in 2009 by €18.2 billion. 

This group of corporations had been classified 
as Non-financial corporations after Eurostat 
had verified and approved their inclusion in 
this category. It is important to emphasize 
that there were no changes on this issue in the 

ESA95 methodology between 2000 and 2010. 
The reclassification took place without car-

rying out the required studies; it also took place 
overnight after the ELSTAT Board was dispersed. In 

this way the president of ELSTAT was able to introduce the 
changes without questions from the Board members. Thus, the 
role of the national experts was completely ignored, inducing 
a conflict with the ESA95 Regulations. Consequently, the insti-
tutionally established criteria for the classification of an eco-
nomic unit into the General Government sector was infringed.5

Goldman Sachs swaps
Another case of unsubstantiated increase of public debt 

in 2009 is related to the statistical treatment of swaps with 
Goldman Sachs.  The one-person ELSTAT leadership increased 
the public debt by €21 billion. This amount was distributed ad 
hoc over the four year period between 2006 and 2009. This 
was a retroactive increase of Greece’s public debt and was 
done in contradiction of EC Regulations.

In total, it is estimated that as a result of these technically 
unsupported adjustments, the budget deficit for 2009 was 
increased by an estimated 6 to 8 percentage points of GDP. 
Likewise, public debt was increased by a total of €28 billion.   

We consider the falsification of statistical data as directly 
related to the dramatization of the budget and public debt 
situation. This was done in order to convince public opinion in 
Greece and Europe to support the bail-out of the Greek econ-
omy in 2010 with all its catastrophic conditionalities for the 
Greek population. The European parliaments voted on the “res-
cue” of Greece based on falsified statistical data. The banking 
crisis was underestimated by an overestimation of the public 
sector economic problems. 

Falsification of public deficit and public debt
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promises of the new government. This paved the way 
for the deterioration of the fiscal situation that allowed, 
under an “emergency situation”, to approve further in-
jection of public resources to re-capitalize Greek banks. 
These measures quelled the expansion of the crisis to 
other European banks, effectively transferring the bur-
den of the crisis to the Greek taxpayers. 

The new austerity measures that the government of 
George Papandreou announced in February and March 
2010 accelerated the deterioration of public finances. 
As a result, the yields of Greek bonds increased. The 
Greek government declared the loss of market access 
and officially requested, on April 23rd, the support of 
other Eurozone members and the IMF, following the 
decision of the European Summit on March 25. The 
situation was dramatized, although there were other 
alternatives to cover the financing gaps of the 2010 
budget such as:

■ Restructuring of the banking sector, in a similar 
vein to the measures taken in Scandinavian countries 
in the 90’s and Iceland in 2008.

■ Increase domestic borrowing.
■ Bilateral loans from non-euro countries.
■ Buy-back of Greek bonds from secondary market.
■ Accepting more of the €25 billion offered in the 

auction of 2010 when the government sought to bor-
row. 

■ Other alternatives include the cessation of pay-
ments and cancellation of debt.

TABLe 2.1

issuance of government bonds 
2009 - 2010

SOURCE: PDMA, ISSUANCE CALENDAR & SyNDICATION AND 
AUCTION RESULTS.

2. The Memorandum  
of Understanding of May 2010

The first loan agreement of €110 billion (€80 billion 
from the Eurozone countries and €30 billion from the 
IMF) was accompanied by what the President of the 
ECB, Jean Claude Trichet, described as “strict condi-

tionalities”6. The programme focused, namely, on three 
“key challenges”: First, to restore confidence and fiscal 
sustainability through a front-loaded fiscal effort, sec-
ond, to restore competitiveness through reforms like 
wage and benefit cuts, and third to safeguard financial 
sector stability.7

In reality, the aim of the first loan was to offer a safe 
emergency exit to private bondholders that wanted to 
reduce their exposure to Greek bonds, in a context in 
which the likelihood of nominal haircuts on the value of 
the bonds was significantly high.

FiGure 2.2

Consolidated BiS-reporting  
Bank Claims on Greece
end-2009, percent of total claims

SOURCE: BIS CONSOLIDATED BANk STATISTICS AND IMF 
STAFF ESTIMATES

The exposure of foreign banks to Greek public and 
private debt is recognized as the key reason behind the 

unwillingness of debt-
ors to apply an early 
haircut on bonds: “The 
exposure of French 
banks to Greece was 
€60 billion, whereas 
Germany’s was €35 
billion euro worth; if 
they were obliged to 
take steep losses on 
their Greek papers 
– and on their oth-
er euro government 
bond holding as well – 
the financial system’s 
viability would come 
under a huge cloud”8. 
Hence, its possible to 
argue that the first 

loan agreement and the MoU were designed to rescue 
the private creditors of the country, specially banks, and 
not Greece.

3. From May 2010 to February 2012
As a result of the refusal of creditors to agree on a 

haircut of Greek bonds, sovereign debt since the end of 
2009 until the end of 2011 increased from €299 billion 
to €355 billion. This is an increase of 18,78%. More 
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Other  
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11%
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importantly, there was a dramatic change in the profile 
of the debt. Due to the massive sell off of Greek bonds 
by European and Greek banks, public debt privately held 
was transferred to other Eurozone member states and 
the IMF. The share of bonds in the total Greek debt de-
creased from 91.1% in 2009 to 70.5% in 2011, while the 
share of loans increased from 5.2% in 2009 to 25.3% 
in 2011.9 In 2010 and 2011 the unprecedented reces-
sion (contraction of GDP of 4.9% and 7.2% respectively) 
led to a failure in the achievement of nearly all the fis-
cal targets (from tax revenues to the reduction of the 
budget deficit). In the meantime, the increasing popular 
anger against austerity led to a political crisis. 

Starting from February 2011, the Troika began to ask 
for additional spending cuts and measures. This was a 
clear indication that the first Memorandum was quickly 
becoming out-dated. On October 26, 2011 the Council 
of the European Union decided a new programme for 
Greece, amounting to €130 billion of additional loans. 
This represented an increase in the value of a previous 
offer presented in July 2011, which amounted to €109 
billion. In the framework of a European Summit, the 
voluntary participation of private bondholders to take 
a aproximately 50% haircut in the nominal value of the 
bonds was proposed. A modified version of this propos-
al, called PSI+ (Private Sector Involvement), material-
ized under the second loan agreement.

4. The PSI
The progressive change in the composition of the 

debt paved the way for a restructuring process with the 
participation of private bondholders. The restructuring 
of Greek debt was completed on March 9 through the 
exchange of bonds with new ones bearing a haircut. 
The total amount of debt prior to the exchange was 
reduced in February 2012 by €106 billion. This decrease 
failed to reduce the debt burden of the country as a new 
loan agreement totalling €130 billion was settled. This 
amount included an initial allocation of €48 billion to be 
destined for bank recapitalization. It is clear then that 
this loan agreement was also designed to protect and 
minimize the losses of the financial sector. It is not a 
coincidence that the negotiations that took place during 
the winter of 2012, which led to a “happy end” for the 
creditors, were headed by officials of the Institute of 
International Finance and its then managing director 
and ex-banker Charles Dallara.

Among the biggest losers of PSI+ were public enti-
ties and small bondholders. With the adoption of two 
laws, the deposits of hundreds of public entities suf-
fered losses of a total value of €16.2 billion. Most of 
the losses were imposed on pension schemes, total-
ling €14.5 billion (from a total of capital reserves of 
€21 billion). These losses had no impact on the total 
amount of outstanding debt because of their intergov-
ernmental nature of this debt. Another group, which 
registered significant losses, were the small bondhold-

ers. It is estimated that more than 15.000 families lost 
their life savings. This was a result of the fact that for 
many years sovereign bonds were promoted and sold 
as a zero-risk form of saving. The unequal distribution 
of losses opened a social wound, as highlighted by the 
17 suicides that have been recorded to date among 
those who lost their savings10. 

The injustice is made evident if we compare the 
refusal of the PSI+ scheme to compensate this small 
group of bondholders, while at the time providing full 
compensation to Greek banks and the provision of 
“sweeteners” to foreign banks. The social impact of 
the PSI+ was augmented as a result of the draconi-
an and punitive terms that accompanied it (cuts in 
salaries, privatizations, dismantling of the collective 
bargaining system, mass redundancies of public em-
ployees, etc). In addition, the issue of the new bonds 
under British law (which makes its restructuring with 
a sovereign decision much more difficult) undermines 
sovereign rights to the benefit of creditors.

The neutral impact of the 2012 restructuring on debt 
sustainability became evident very soon. In the summer 
2013 the same promoters of PSI+, who initially advo-
cated for it as a permanent solution of the sovereign 
debt crisis, where issuing calls for a new restructuring. 

5. From 2012 to 2015
The restructuring of the Greek debt was completed 

in December 2012 when the ECB implemented a buy 
back of Greek bonds. This reduced the debt further. 
Nevertheless, this buy back at a price of 34 cents per 
euro allowed some hedge funds, like Third Point of Dan 
Loeb, to generate hefty profits in a short space of time 
making $500 million11.

During the period of the “Greek rescue” (2010-2014) 
sovereign debt experienced its biggest increase and got 
out of control, increasing from €299.69 billion, 129.7% 
of GDP, to €317.94 billion, 177.1% of GDP. In the mean-
time the share of bonds decreased from 91.12% in 2011 
to 20.69% in 2014 and the share of loans increased 
from 5.21% in 2009 to 73.06% in 2014. In particular, the 
EFSF’s loans constituted 68.4% of Greek public debt. 
The totally ineffective character, in an economic sense, 
of the two loan agreements was proved in 2015 during 
the discussions for a new restructuring of the debt. The 
need for restructuring is a result of the fact that “the 
two support programmes for Greece were a colossal 
bail-out of private creditors”12.

Setting aside the specific causes of the unsustaina-
bility of Greek debt, it is notable that a substantial in-
crease in sovereign debt took place all over the world in 
the aftermath of the 2007 crisis. According to the IMF, 
general government debt between 2008 and 2014 in-
creased from 65% of GDP to 79.8% globaly, from 78.8% 
to 105.3% in advanced economies and from 68.6% to 
94% of GDP in the Euro area13. Sovereign debt was a 
way for the private financial sector to pass the costs 
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of the crisis of 2007 onto the public sectors across the 
world. 
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T he institutions that created the Troika are 
the main creditors to Greece, and as a 
group they apply tremendous pressure to 
secure their repayment. This chapter lays 

out the basic set of relevant issues that the Com-
mittee wants to highlight looking at the main current 
creditors - the EU member states, the EFSF, the IMF, 
the ECB and private creditors. We present the con-
tentious nature of these debts, delineating their key 
characteristics, which are further analysed in Chap-
ter 8. The majority of the loans received from the 
bailouts were used to repay existing debts. Approx-
imately 10% of the bailout programme was used to 
finance the budget, as shown in Table 3.1. 

TABLe 3.11

use of official funding,  
2010 to 2015

TABLe 3.2

Public debt of Greece  
by component, as of 30/04/152 

ToTal %

Official Funding 
received

243.2 100.0%

Amortization  
(exc. Short term debt)

112.5 46.3%

Bank recapitalization 48.2 19.8%

PSI related costs 34.5 14.2%

Other 23.4 9.6%

Budget Balance 24.6 10.1%

iTeM
MiLLiOnS 
OF eurOS

%

T-Bills 14,943.9 4.8%

Bonds 39,380.1 12.6%

Bonds held by euro-
pean Central Banks 
(ANFA)

7,309.3 2.3%

Bonds held by eCB 
(SMP)

19,874.1 6.4%

Loans from Bank of 
Greece

4,265.0 1.4%

Special and bilateral 
foreign loans (eIB)

7,094.5 2.3%

Other Foreign Loans 5,081.0 1.6%

Loans from eFSF 130,909.1 41.9%

Bilateral loans from 
eurozone member 
states

52,900.0 16.9%

Loans from IMF 20,634.6 6.6%

Short-term loans 
(rePOS)

10,286.9 3.3%

TOTAL 312,678.5

ChAPTer 3 

Greek public debt  
by creditor in 2015
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1. Bilateral Loans
■ The pooled bilateral loans were set up in May 

9 of 2010 and disbursed over six quarterly tranches. 
Total disbursements amounted to €52.9 billion3 .

TABLe 3.3

Composition of Bilateral  
Loans to Greece  
(millions euros)

■ The bilateral loans are put into effect through 
the combination of the Intercreditor Agreement and 
the Loan Facility Agreement, as described in Chap-
ter 4. It was declared that initiating these loans with 
a high interest rate would act as an “incentive to 
return to market-based financing as soon as fea-
sible”4.  

■ As a result of this policy choice €2,614 billion 
of interest payments were made to the member 
states by March 20125. Set at the variable rate of 
3-month Euribor plus 300 basis points extra charge 
for the first three years6, the original rates were 
onerous. With the Euribor rate peaking at 1.609% 
in August 20117 the interest on the bilateral loans 
reached over 4.6%. As some of the creditor coun-
tries’ borrowing costs were lower than the lending 
rate,8 some lenders profited out of the loans. The 
gradual easing of the loans’ terms9, currently at Eu-
ribor + 50 basis points is an implicit admission that 
the original terms were usurious. 

■ The loans were portrayed as if used to assist 
Greece in paying wages and pensions. Indicative 
of this portrayal is Eurogroup president Juncker’s 
statement that disbursements are used to recapi-
talise banks, pay wages, pensions and government 
suppliers.10 This is however misleading. The bilateral 
loans were used primarily for debt repayment: be-
tween May 2010 and September 2011 86% of the 
loans were used solely for debt repayment.11 The re-

mainder was not even used in its entirety for budget 
support, but rather to pay for the setting up of the 
Hellenic Financial Stability Fund. 12

2. eFSF
■ The EFSF, based in Luxembourg, was created in 

2010 to preserve financial stability in Europe13. None-
theless, by creating additional debts for individual 
member states, the scheme deteriorated the econom-
ic situation for Europe as a whole and especially for 
Greece.

■ EFSF loans are financed through the issuance 
of funding instruments, which are backed by guaran-
tees of euro-area member states. Guarantees were in-
creased from €440.00 billion in 2010 to €779.78 billion 
in 201114. By 2013, Portugal, Greece, Ireland and Cyprus 
had stepped out from the EFSF changing the guaran-
tees of the EFSF to €724.47 billion, which remains the 
current commitment15. As the number of highly rated 
guarantors of the fund dwindles, as occurred after 
France’s downgrade, so too does the stability of the 
EFSF. Eventually the scheme was replaced by the ESM. 

■ The EFSF disbursed €141.8 billion of which €10.9 
was returned on the 27th February 2015, leaving 
€130.9 billion debt to Greece16. From the total disbursed 
amount, €108.2 billion (76.3%) was disbursed in 2012, 
€25.3 billion (17.8%) in 2013, and €8.3 billion (5.9%) 
in 2014. The repayment of these loans will stretch to 
2054.

■ The interest rates of EFSF loans are calculated 
on the following basis: Greece pays the EFSF financing 
cost plus 10 basis points guarantee fee. For each loan 
disbursement, there is an additional loan disbursement 
fee of 50 basis points. The country finances EFSF activ-
ities, bearing all of its costs, even if for whatever reason 
the disbursement of the Pre-Funding Operations does 
not take place. This scheme has imposed significant 
costs for Greece17 and the amount paid as ‘service fee’ 
between 2012 and 2014 totaled €740 million18. PSI-re-
lated debts, for a time, incurred interest, but since 2014 
all EFSF interest payments are deferred until 2023.  

■ Only a small share of the loans contributed to the 
government’s regular expenditure19. The bailout was 
disbursed mainly in EFSF securities: notes worth €34.6 
billion subsidized the PSI, €11.3 billion notes were used 
in the ‘Debt buy back’ and €37.3 billion has been cur-
rently borrowed for the Greek banks. 

■ The majority of the EFSF bailout was disbursed 
‘in kind’, not in euros. Cashless operations constitute 
65.4% of total EFSF loans20. As elaborated in Chapter 4, 
the EFSF facilitates an exchange of obligations, mean-
ing that the loans are, on the whole, not designed to 
enter Greece, but rather be used directly, inter alia, for 
the repayment of debts. 

3. IMF
■ The European Parliament and the IMF acknowl-

edge that the IMF programme results were “uneven” 
and contained “notable failures”21. This is a gross un-
derestimation of the extent of the deceit towards the 
Greek people.  

■ Concrete negotiations surrounding the size and 

Germany (KfW) 15,165.3

France 11,388.6

Italy 10,007.5

Spain 6,649.9

Netherlands 3,193.7

Belgium 1,942.5

Austria 1,555.0

Portugal 1,102.4

Finland 1,004.0

Ireland 347.4

Slovenia 243.5

Luxembourg 139.9

Cyprus 109.6

Malta 50.6

TOTAL 52,899.9

ChAPTer 3 

Greek public debt  
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type of the loan between the IMF and Greece had be-
gun from March 201022. First Deputy Managing Direc-
tor, Lipsky, assured the Greek representative to the 
IMF that the Greek loan size would be decided by 
the Board on a political basis, rather than calculated  
according to the quota allowance23. The Stand-By 
Arrangement (SBA) loan was concluded at a record 
breaking amount of 3,212% of Greece’s quota24. 

■ The IMF knew from the outset that there was no 
historical precedent for such a scale of fiscal adjust-
ment25, stating in March 2010 that the programme 
would result in “sharp contraction of demand, and an 
attendant deep recession, severely stretching the so-
cial fabric”26. As such, several members of the Board 
pointed to the programme’s “immense” risks27. 

■ Waivers of applicability for performance criteria 
were accepted by the IMF Board in seven out of the 
ten programme reviews28 highlighting that ubiquitous 
observance of conditionality was not essential for con-
tinued provision of financing29, whilst also indicating 
intrusive and unreasonable conditions. The IMF insists 
on reforms despite “considerable social unrest” and 
“popular dissatisfaction with reforms”30.

■ The systematic bias and lack of transparency in 
the IMF’s methodology for forecasting is evidenced by 
the IMF’s Internal Evaluation Office, particularly in high 
profile cases and lending under exceptional access31. 
The original Debt Sustainability Analysis was positive-
ly skewed to the upside, utilising grossly unrealistic 
assumptions discussed in Chapter 5 and 6. IMF staff 
could not sign off that Greek debt was sustainable in 
the medium term to a high probability and as such did 
not qualify for exceptional access under the second 
criterion on debt sustainability so the Board neces-
sitated an amendment to its policy during the same 
Board meeting that approved Greece’s SBA32, a fact 
resented by several EDs33.  

■ Despite overt admission that mid-term debt 
sustainability is lacking, programme approval rested 
on excessively onerous repayment burdens34. Over 
the past five years (May 2010 to 2015) over €3 billion 
has been paid in interest and charges35. The interest 
rate for the second programme is the basic rate of 
charge (currently SDR interest rate plus 100 basis 
points), plus a surcharge of 200 basis points on credit 
outstanding above 300% of the quota. This rises to 
300 basis points when the amount outstanding three 
years after the programme began is over 300% of 
quota, and includes a 50 basis points service charge 
for each amount drawn. 

As of end 2014 €23.9 billion is recorded as an out-
standing debt to the IMF36; this is recorded as a prom-
issory note issued by the Greek government, and kept 
at the Bank of Greece which acts as a fiscal agent for 
the Hellenic Republic vis-a-vis the IMF. 

4. eCB
■ The ECB bought Greek bonds  
in the secondary market

In May 2010 the ECB established the Securities 
Markets Programme (SMP). Under the terms of this 
Decision, from May 2010 to September 2012, the ECB 
bought over €210 billion of public bonds issued by Italy, 
Spain, Ireland, Portugal and Greece on the secondary 
market37. The outstanding amount is €138,1 billion38 in 
29 May 2015, with €27 billion owed by Greece39.
■ The ECB is Greece’s biggest  
creditor in the short and medium term

After the EFSF and the IMF, the ECB is Greece’s third 
largest creditor, with Greece owing €27 billion in April 
2015. However, no other creditor has so many claims 
on Greece until the end of the decade, not even the 
IMF. Greece has to pay €6.7 billion to the ECB and oth-
er central banks of the European System of Central 
Banks in 2015 and €23 billion over the next five years.
■ The ECB bought Greek debt on the secondary 
market in order to serve the interests of European 
private banks

This programme violates Article 123 of TFEU, which 
prohibits direct purchases of public debt by the ECB or 
other Central Banks. The ECB has used this mechanism 
at its discretion for undemocratic purposes interfer-
ing in the political sovereignty of European member 
states  and acting against their Constitutions between 
May 2010 and July 2012, when it was substituted by 
the Outright Monetary Policy programme. This deci-
sion served the interests of the private financial sec-
tor, allowing the French and German banks to reduce 
exposure on their holdings of Greek bonds. The IMF 
is very clear about that: “A delayed debt restructuring 
also provided a window for private creditors to reduce ex-
posures and shift debt into official hands40”. Moreover, 
the purchase by the ECB of significant quantities of 
bonds on the secondary market increased the price 
of these financial instruments. This allowed the bond-
holders to reduce their losses the moment they sold 
them. We should also note that between May 2010 and 
September 2012, the ECB decided to freeze the SMP 
several times, which created market stress and had an 

TYPe
DATe OF 

ArrAnGeMenT
exPirATiOn  

DATe
AMOunT  
DrAwn

PrinCiPAL  
rePAiD

SBA 9/05/2010 14/03/2012 20.1 9.1

eFF 15/03/2012 14/03/2016 11.9 0

TABLe 3.4

Summary of iMF Disbursements  
and Payments (Billions of euros), end 2014

SOURCE: IMF, FINANCIAL STATISTICS, USING THE PROGRAMME ExCHANGE RATE AS DEFINED IN EACH TECHNICAL MOU. 
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influence on different political decisions, such as the 
increase in the EFSF lending capacity to €440 billion. 
Such political influence clearly falls beyond the man-
date given to the ECB and it represents a questionable 
breach of its function.  

■ The ECB bought Greek debt  
with conditionalities

Contrary to the statutes necessitating the ECB to act 
independently, the ECB’s interventions in the secondary 
market was predicated on political decisions regarding 
beneficiary member states, particularly with regard to 
the reduction of their public deficit. The ECB decision of 
14 May 2010 creating the SMP states: “The Governing 
Council will decide on the scope of the interventions. 
The Governing Council has taken note of the state-
ment of the euro area Member State governments 
that they ‘will take all measures needed to meet their 
fiscal targets this year and the years ahead in line with 
excessive deficit procedures’ and the precise addition-
al commitments taken by some euro area Member 
State governments to accelerate fiscal consolidation 
and ensure the sustainability of their public finances. 
(…) As part of the Eurosystem’s single monetary policy, 
the outright purchase of eligible marketable debt in-
struments by Eurosystem central banks under the pro-
gramme should be implemented in accordance with 
the terms of this Decision”41.

On 31st May 2010, Jean-Claude Trichet, President 
of the ECB, stated the ECB’s response to the recent 
tensions in financial markets: “It is crucial that gov-
ernments implement rigorously the measures needed 
to ensure fiscal sustainability. It is in the context of 
these commitments only that we have embarked on 
an intervention programme in the securities markets. 
(…) The Securities Market Programme is an extraor-
dinary action, which was undertaken in the situation 
of severe tensions in financial markets. I would like to 
stress that the rigorous application of the adjustment 
programmes by governments is essential to guaran-
tee the progressive return to a more normal function-
ing of financial markets”42. 

■ The ECB profits from Greek debt
The ECB purchased Greek bonds under the SMP 

cheaper than their nominal value on the secondary 
market but asked for full reimbursement (nominal val-
ue and interest payment). One estimation43 cites that 
the ECB spent €40 billion to acquire the estimated 
face value of €55 billion, which if held to maturity, the 
ECB would reap the full difference between the price 
paid and the repayment plus interest. The ECB has al-
ready received hefty interest from Greece, as the rates 
on the Greek bonds it holds are high. 

Although the ECB holds far less Greek debt than 
it does from Italy or Spain, Greece pays much more 
interest to the ECB. Over the course of 2014, the 
Greek Government paid €298 million in interest on 
ECB loans, which represents 40% percent of the €728 
million income that the ECB received from the total 
interest paid by the five countries in the SMP. This is 
despite the fact that the Greek debt with the ECB rep-
resents only 12% of the total44. 

TABLe 3.5 

Debt due to the eCB by countries 
under the SMP (February 2015)45

After the public revelation that the ECB and the Na-
tional Central Banks (NCBs) made profits on the SMP 
and ANFA holdings, the Euro-area governments agreed 
in November 2012 to transfer an amount equal to any 
profit on SMP holdings of the country’s debt as long 
as it complies with the conditions of its surveillance 
programme.46 The ECB owes Greece almost €2 billion 
from the profits the ECB has made47. Mario Draghi said 
“the income generated by Greek government bonds ac-
quired by the ECB under the SMP is part of the ECB’s 
net profit. The ECB’s net profit is distributed to all NCBs 
of the euro area according to their shares in the ECB 
capital key, including the NCBs of the countries that are 
subject to an EU-IMF financial assistance programme 
(…) not only the ECB but also all the euro area NCBs 
have purchased bonds under the SMP in the past, which 
means that income on Greek government bonds has 
been accrued by both the ECB and the NCBs. Further-
more, I would like to stress that (i) the euro area NCBs 
cannot distribute specific (“earmarked”) income to their 
shareholders before having calculated the overall profit 
(or loss) in a financial year; and (ii) they can only dis-
tribute their profits to their shareholders (including the 
respective governments), and not directly to a Member 
State that is not a shareholder”48.

■ The ECB did not participate  
in the debt restructuring of 2012

In February 2012 the restructuring of  Greek debt 
involved a reduction of 53.5% of Greek sovereign se-
curities held by private creditors. However the ECB re-
fused to participate in the debt restructuring, whether 
through canceling part of the debt stock, postponing 
its maturity or reducing the interest rates. This was 
justified under the premise of “independence from any 
government”49. 

5. Private creditors
“The protection of bondholders was seen as an EU 

necessity in the interests of financial stability”50; The 
Budgets Committee in the European Parliament ac-
knowledges “we have in fact transferred the wild card 
from private banks to governments51.” 

■ Domestic financial sector
Despite the widely held affirmations that the Greek 

financial sector was solvent, the problems in the Greek 
financial sector were significant. Mission chief Poul 
Thomsen underscored that “financial sector stress” in 
the Greek economy is a key problem that determined 
market access loss for the sovereign52.

COunTrieS PerCenTAGe OF THe TOTAL

Italy 52%

Spain 20%

Greece 12%

Portugal 10%

Ireland 6%
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TABLe 3.6

State Aid to the Financial Sector, 
billion euro

■ Foreign banks
The strictly confidential document detailing the IMF 

Board meeting of Greece’s SBA mentions that “Dutch, 
French and German chairs conveyed to the Board the 
commitments of their commercial banks to support 
Greece and broadly maintain their exposures”54. In-
stead, the foreign banks disrespected their commit-
ment, and as detailed in Chapter 4 of this report, the 
bailout mechanisms facilitated the transfer of debt 
ownership from private banks to the official sector. 
The European Parliament reaffirms that the bailouts 
shielded the “banking sector from losses by transfer-
ring large amounts of programme country sovereign 
debt from the balance-sheet of the private sector to 
that of the public sector”55.
■ PSI Holdouts 

Out of the eligible €205.5 billion, the final partici-
pation was €199.2 billion. The Troika’s bailout loans, 
far from being utilized to help pay for wages and pen-
sions are instead used to reward the holdouts, many 
of which are known vulture funds, by repaying them 
in full.56 From May 15, 2012 until the end 2015, €3.615 
billion has been repaid at an average of 4.3% interest. 
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T he set of debt agreements implemented in 
Greece since May 2010 were organized in 
the context of a joint1 EU Commission and 
ECB technical mission, which drew on the 

IMF’s expertise2 - called the Troika. The justification 
for these agreements was to address the debt crisis, 
by making financial support conditional on the imple-
mentation of the Memorandums’ measures. 

In reality, they provided the tools for the gener-
ation of a great amount of debts towards bilateral 
creditors and EFSF, deepening the debt crisis. The 
Memorandum’s measures destructively affected 
Greece’s economy and peoples’ life. 

The analysis of the complex texts of the agree-
ments reveal the use of mechanisms that, rather than 
support Greece, allowed for the majority of borrowed 
funds to be transferred to financial institutions, whilst 
at the same time, also accelerated the privatization 
process, through the use of financial instruments. 
Greece had to pay all manner of abusive costs for this 
process. 

What follows is a summary description of some 
mechanisms identified in the analyzed agreements. 

1. MeChANISM under the Loan  
Facility Agreement and Intercreditor 
Agreement 

The 2010 set of agreements3 generated pooled bi-
lateral debts by creating a mechanism that provided 
the transformation of existing debt securities into bi-
lateral loans.

1.1. Mechanism
The mechanism applied was hidden in an Annex, 

wherein another agreement exists: the “Assignment 
Agreement”. It allows, through completion of a simple 
form4, the transformation of bondholders, i.e. an “Ex-
isting Lender” into a new Party to the agreement, a 
“New Lender”, called a “Committed Lender”.

The mechanism utilizes an account5 opened in 
the ECB by the Commission, created for processing 

all payments on behalf of the Parties, KfW and the 
borrower. Prior to the balancing date, all amounts re-
ceived on the ECB account are distributed to “Com-
mitted Lenders”6. Thus, the disbursements made by 
the bilateral creditors into the ECB account would go 
straight to the “Committed Lenders”, i.e., the bond-
holders of existing Greek debt obligations. 

1.2 Result
The bilateral debt did not benefit Greece, but the 

banks that held far-below par value existing debt se-
curities. The table below evidences the transformation 
of ownership7: 

TABLe 4.1

Gross external Debt
Bank of Greece, Statistics Department 

Billions of euros, end of reporting period  
- in market value 

2. MeChANISMS under the Master 
Financial Assistance Facility  
Agreement MFAFA 

In 2012, another set of agreements8 was imple-
mented in Greece, which resulted in the recapitaliza-
tion of Greek banks, as well as the purchase, exchange 
and recycling of debt instruments through the PSI and 
the Debt Buy Back. They generated a large amount of 
debt with EFSF, other obligations and a great amount 
of costs. 
The MFAFA is connected to the Memorandum of Un-
derstanding9 and covers multiple agreements with the 
following objectives10: 

 GenerAL GOVernMenT5 Q1 2010 Q4 2014

Long-term 

Debt securities 200.006 36.109

Loans 12.915 226.784

ChAPTer 4 

Debt 
Mechanism  
in Greece
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2.1 MECHANISM 1: 
Applied to the programme Recapitalization of Fi-
nancial Institutions 

The information in the HFSF Annual Report 2012 
and 2013 and the analysis of the MFAFA agreement 
reveals this mechanism.

1. EFSF issues “Funding Instruments” of different 
types11, such as Floating-Rate Notes (FRN EU000A-
1G0AL3) settled as “Pass-through”12 negotiated on the 
Luxembourg Bourse13. 

2. EFSF delivers14 the proceeds of the disbursement 
to the Hellenic Fund Stability Facility (HFSF), according 
to the Acceptance Notice15 mentioned in the HFSF An-
nual Report.

3. Greek private banks issue GREEk BANk INSTRU-
MENTS16 and HFSF acquires them, using the proce-
dures of the EFSF facility.

4. Bank of Greece registers the EFSF bonds (related 
to the FRN obligations), thus generating a debt obliga-
tion reflected as an EFSF Loan. 

5. HFSF creates securities17 over the GREEk BANk 
INSTRUMENTS, and the Bank of Greece will pay inter-
est in favor of EFSF, in addition to fees, costs, expenses 
or taxes.

2.1.1. Result 
The operation exclusively benefits the Greek private 

banks, while an obligation to Greece reflected as a new 
Loan with EFSF is generated. HFSF generates oth-
er obligations by creating securities over the GREEk 
BANk INSTRUMENTS. 

2.2 MECHANISM 2:  
Applied to the PSI programme

The PSI’s purpose18 is a voluntary exchange of debt 
instruments related to existing “Greek domestic debt 
obligations” and “other Greek Debt obligations”. 

The mechanism involves:
1. EFSF finances the PSI up to €30 billion by is-

suing EFSF DEBT SECURITIES19. It may be funded by 
risky market operations such as currency and hedge 
arrangements.

2. Wilmington Trust (London) Limited20 is the 
Bond Trustee and establishes the terms under which 
Greece will issue sovereign bonds named NEW GREEk 
BONDS21 up to €70 billion that co-finances the oper-
ation.

3. PSI allows for re-finance, renewal and roll over22 
operations, including of the instruments that finance 
the operation.

4. Interest23 accrued under certain outstanding 
sovereign bonds issued or guaranteed by Greece was 
exchanged by NEW GREEk BONDS.

2.2.1 Result
The analyzed mechanisms show that PSI represents 

a great damage for Greece, instead of the announced 
haircut that hit mostly small investors, as explained in 
Chapter 2. 

The PSI generated a large amount of debt obliga-
tions towards the EFSF, and provided the creation of 
the NEW GREEk BONDS that benefit international in-
vestors.  

The PSI also allowed:
■ the transformation of interests and  “other” un-

specific obligations into debt with EFSF;
■ the use of public debt to finance risky market op-

erations, with all costs and losses borne by Greece;
■ the introduction of an expanding automatic 

course for EFSF debts, through roll over, re-financing, 
and renewing operations of the same previous oper-
ations. 

2.3. MECHANISM 3: Applied to the Debt Buy-
Back Operation programme

The Debt Buy-Back Operation (DBB)24 was meant to 
buy back existing debt instruments issued or guaran-
teed by Greece, specifically destined to buy the NEW 
GREEk BONDS issued in the context of the PSI opera-
tion25. The DBB is connected to another agreement the  
ECB Credit Enhancement Facility Agreement, whose 
purpose is to permit Greece to finance26 the acquisition 
of EFSF Debt Securities needed for the purpose of the 
Buy-Back Offer.

The mechanism operates as:
1. A purchase offer is prepared according to prices 

specified27 by holders of NEW GREEk BONDS. 

2. ECB28 notifies EFSF about the existing NEW 
GREEk BONDS that will be bought back.

3. EFSF delivers29 EFSF DEBT SECURITIES drawn to 
finance Debt Buy-Back Operations.

4. ECB receives the EFSF DEBT SECURITIES30 and 
uses them for the purpose of effecting settlement un-

TrAnSACTiOnS MenTiOneD  
in THe MeMOrAnDuM eFSF FACiLiTieS AMOunT

Voluntary Liability Management Transaction PSI LM Facility
up to EUR 
30,000,000,000

Buy-Back Offer
ECB Credit Enhance-
ment Facility

of EUR 
35,000,000,000

Bond Interest Transaction Bond Interest Facility
of EUR 
5,500,000,000

Bank recapitalization Transaction
Existing Bank Recapi-
talization Facility

up to EUR 
23,000,000,000

TABLe 4.2

Summary of Transactions  
mentioned in the Memorandum
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der such Buy-Back Offer by ECB as Greece’s Agent31.
5. Greece will keep the NEW GREEk BONDS repur-

chased until maturity or cancel them32. 
6. Greece records a debt with EFSF.

2.3.1 Result 
The problematic NEW GREEk BONDS issued in the 

context of the PSI programme were recycled and ex-
changed into a new obligation for Greece, reflected as 
Loans with EFSF. 

3. Acceleration  
of the privatisation process 

The ownership of strategic assets and profitable 
public enterprises has always been the prime objec-
tive of the elite private sector. Such objective has been 
satisfied by the debt system, which functions as the 
justification to oblige the selling out of State proper-
ties to pay debts. 

MFAFA introduced the issuing of financial instru-
ments called SECURITISATION NOTES, which allow 
not only for the acceleration of the privatization pro-
cess, but also the direct use of those notes to pay debts 
owed to EFSF. 

The mechanism involves:
 1. Private Special purpose Companies or Funds is-

suing SECURITISATION NOTES33.
 2. SECURITISATION NOTES are structured by or 

on behalf of Greece or the Greek privatization agency 
– HRADF34 - which holds:

■ shares in state owned companies which will be 
privatized; 

■ land and buildings, natural gas storage rights, 
economic rights, voting rights or other assets or rights 
which will be privatized;

■ the right to proceeds of privatization transac-
tions whose rights have been transferred to such com-
pany by Greece. 

3. SECURITISATION NOTES facilitate the financing 
of the Privatization process through the Hellenic Re-
public Asset Development Fund - HRADF. 

4. Greece may use SECURITISATION NOTES to pay 
EFSF Loans35. If Greece pays the debt to EFSF in cash, 
it will use privatization proceeds, as specified in the 
Medium Term Fiscal Strategy Framework, imposed by 
the IMF, the European Commission and the ECB. The 
document explicitly states: “the net revenue generated 
will be reimbursed to Treasury for debt reduction”. 

3.1 Result: 
The use of SECURITISATION NOTES accelerated 

the privatization process.
Greece’s State Assets are transformed into a pay-

ment method for EFSF.  

4. Conclusion
The analyzed mechanisms show that the set of 

agreements did not support Greece, but served the in-
terests of the private financial sector.

The agreements generated a current outstanding 
debt of €183.9 billion towards bilateral creditors and 
EFSF, besides other liabilities and abusive costs. They 
also provided a solid tool to accelerate the privatiza-

tion process, and to enable the transformation of pub-
lic assets as means for debt payments. 

The agreements contain abusive clauses, such as36: 
“provisions which are fully or in part invalid, illegal or un-
enforceable shall be interpreted and thus implemented 
according to the spirit and purpose of this Agreement and 
the Facility Specific Terms”, and others, as further ana-
lyzed in Chapter 7.

All agreements were subject to compliance with the 
Memorandums which had devastating consequences. 

The result is a tremendous damage to Greece and 
the population. Perhaps this is no surprise; the agree-
ment mandated the use of Cleary, Gottlieb Steen & 
Hamilton37 as a private legal advisor38. This firm is 
known in Latin America for its advice on the transfor-
mation of odious and lapsed external debt into new 
bonds under the “Brady Plan”. This represented a dis-
aster for many Latin American countries, as proven 
during the Official Debt Audit in Ecuador (CAIC39) and 
the Parliamentarian Investigation Commission in Bra-
zil (CPI40).

These primary findings demonstrate the impor-
tance of further investigations and audit procedures.
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T he outcome of the Memoranda has been 
a deep economic recession, coupled with 
a terrible social regression. Reality did not 
confirm the economic projections made 

by the IMF in 2010. Instead of a quasi-stagnation 
(-1.5%), between 2009-2014 GDP declined by 22%.

■ The “rescue programmes” were based on pa-
tently wrong assumptions and its unsustainability 
was predictable. However, the main goals were the 
rescue of private creditors and the forced imposi-
tion of neo-liberal reforms in Greece.

■ The conditionalities have been counter-
productive in terms of their aims regarding debt 
sustainability, and simultaneously engineered dra-
matic changes in society. Economic performance 
has deteriorated, competitiveness has not been re-
stored, and the debt-to-GDP ratio increased. 

■ The current scenarios of the IMF and the EC 
are still based on the same unrealistic assump-
tions. These assumptions greatly hinder the future 
growth of the country and, especially, its ability to 
engage in developmental and ecological transition. 

■ These detrimental impacts (on GDP, invest-
ment, labour productivity, output/capital ratio and 
employment) amount to a radical change of eco-
nomic circumstances. An ecologically and socially 
sustainable economic development is incompatible 
with the existing austerity policies. For this reason, 
the Greek public debt can be considered as totally 
unsustainable at present.

Greece has been implementing the so-called 
structural reforms (in labour and product markets, 
pensions, health) along with the MoUs, as the OECD 
points out: “Since 2009-10, Greece has the high-
est OECD rate of responsiveness to structural re-
forms”1. 

In its June 2013 evaluation, the IMF congratu-
lates Greece for its pension reform as being “one of 
the main achievements of the program”2. The out-
come of these policies has been a deep economic 
recession, coupled with a terrible social regression, 
as documented in Chapter 6.

1. When economic dogmatism  
meets political will

In May 2010, the report from the IMF on the Re-
quest for Stand-By Arrangement3 made projections 
associated to the programme of fiscal consolidation. 
GDP was supposed to decrease by only 1.5% between 
2009 and 2014 (-4.0% in 2010, -2.6% in 2011, +1.1% 
in 2012 and +2.1% in 2013 and 2014). In reality, GDP 
declined by 22% in this period. 

This substantial divergence was perfectly predicta-
ble, even inside the IMF. Many executive directors ex-
pressed their deep scepticism on these “overly benign” 
economic projections at the board meeting on 9th 
May 20104. They raised “considerable doubts about 
the feasibility of the program”, which could prove to 
be “ill-conceived and ultimately unsustainable”: “It is 
very likely that Greece might end up worse off after 
implementing this program” which is only “a bailout of 
Greece’s private-sector bondholders, mainly European 
financial institutions”. 

The final decision was nevertheless pushed forward 
by the US and most European directors arguing that 
“the striking thing is that the [Greek] private sector is 
fully behind the program” and “debt restructuring has 
been ruled out by the Greek authorities themselves”.

This clearly assumed decision relied on the ad hoc 
theory of “expansionary fiscal consolidation”5 which 
was summarized a little later by the President of the 
ECB: “It is an error to think that fiscal austerity is a 
threat to growth and job creation”6.

As early as October 2010, the IMF becomes more 
cautious and discovers that “fiscal consolidation typ-
ically has a contractionary effect on output”7. In 2011 
the IMF’s Chief Economist, Oliver Blanchard admitted 
that austerity is bad for growth8 and formalised this in 
the 2013 admission that “fiscal multipliers were sub-
stantially higher than implicitly assumed by forecast-
ers”9. Given that access to Fund resources is designed 
to enable countries to “correct maladjustments in their 
balance of payments without resorting to measures 
destructive of national or international prosperity”10 
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the IMF operations in Greece clearly and intentionally 
breached the Fund’s objectives. 

The outcome is a systematic underestimation of the 
recessionary effects of the adjustment programme. In 
2010, the entire first programme even assumed re-
newed market access from 2012 and the end of financ-
ing by the ‘Troika’ as soon as 201311.

Another “mistake” admitted by the IMF was that “ex 
ante debt restructuring was not attempted” although 
“one way to make the debt outlook more sustainable 
would have been to attempt to restructure the debt 
from the beginning”. Instead, “a delayed debt restruc-
turing also provided a window for private creditors to 
reduce exposures and shift debt into official hands”12.

2. A general deterioration  
of economic performance

The austerity policies had a dramatic effect on in-
vestment: the volume of gross capital formation fell 
by 65% in 2014 compared to 2008 and the labour pro-
ductivity by 7%13. The latter is the result of a decrease 
in capacity utilisation rate which is reflected in the 
growth of the fixed capital to GDP ratio, from 3.6 in 
2007 to 4.9 in 2013 and 4.8 in 2014. In the manufac-
turing sector, the capacity utilisation rate decreased 
from 73.5% in 2006-2010 to 65% in 2013 and 67.7% 
in 201414. The increase in the fixed capital to GDP ratio 
also explains the fall of profitability, which has been 
much more important, since 2007, in Greece than in  
the euro area, despite the substantial growth of profit 
margins.

The adjustment policies greatly hinder the future 
growth of the country and its ability to engage in de-
velopment and ecological transition. The consequenc-
es of such policies are serious, not only for the present, 
but also for the future of Greece. 

3. Competitiveness  
has not been restored

The trade balance is almost zero in 2014. But this 
is not due to the success of adjustment policies. This 
rebalancing has been achieved by a decrease in im-

ports, which is itself the result of the recession. The 
internal devaluation was meant to restore competi-
tiveness15, but wage cuts were not passed on to ex-
port prices: since 2008, unit labour costs have fallen 
by 24% compared to the trade partners of Greece. But 
export prices remained flat and export profit margins 
increased by 36% (relative to competitors). The EC it-
self has highlighted this phenomenon: “profit margins 
increased – particularly in tradable industries – thus 
absorbing part of the reduction in unit labour costs”16.

4. The design of the conditionalities 
increased the debt to GDP ratio

Calculations by the Hans Boeckler Foundation in 
Germany show that without austerity the Greek econ-
omy would only have stagnated rather than lose 25% 
of its GDP17. Consequently, in the absence of austerity, 
the 2014 debt to GDP ratio would actually be 8.1 per-
centage points lower (see Figure 5.1). Furthermore, had 
only tax increases been implemented, without spend-
ing cuts, the 2014 estimated debt to GDP ratio would 
be 37.1 percentage points below its actual level.  

The implementation of fiscal and wage austerity 
in Greece, which already lacks structural competitive-
ness, produced prolonged recession and unemploy-
ment with adverse feedback effects on the financial 
fragility of the government18.

A New Deal Plan for Greece19, based on an EU-fund-
ed transfer of €19.8 billion, which could be used to 
finance a direct job creation programme of at least 
300,000 jobs for unemployed workers20, combined 
with a moratorium on interest payments to public sec-
tor institutions, would have been significantly more 
successful in terms of growth, employment, and debt 
to GDP ratio.

5. The humanitarian damage  
of conditionalities made debt 
economically more unsustainable 

As a result of the changes in minimum wages, col-
lective bargaining processes, public wages, and the 
rise in unemployment, real wages were 17.2% lower in 

FiGure 5.1

Alternative scenarios

Note: Primary balances exclude one-off 
measures and stock-flow adjustment, 
debt-to-GDP ratios include them. 
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2014 compared to 2009. The share of wages in na-
tional income has fallen from 60.1% in 2010 to 55.1% 
in 2013 - a major fall of 5% points in only three years. 
A fall in the wage share has crucial effects on growth, 
and hence tax revenues, public borrowing, public debt/
GDP ratio, and thereby the sustainability of debt.

Using the methodology developed in a report for 
the ILO21, we estimate the effects of a 1% fall in the 
wage share on consumption, private investment, do-
mestic prices, export prices, exports, and imports in 
Greece22. A 1% fall in the wage share leads to a fall 
in GDP by 0.92%. Using this finding, we estimate the 
loss in tax revenues, and the rise in interest payments 
and public debt as a consequence of the fall in the 
wage share in Greece. As can be seen in Table 5.1 
below, our estimates show that the fall in the wage 
share has led to a 7.80% increase in the public debt/
GDP ratio. The fall in wages alone explains more than 
a quarter (27%) of the rise in the public debt/GDP in 
this period. 

The policy package attached to the MoUs has not 
only increased inequality, but also contributed to lower 
GDP as well as higher public borrowing, and a higher 
public debt/GDP. This has made the Greece’s debt more 
unsustainable. The conditionalities of the MoUs have 
been counterproductive in terms of their aims regard-
ing debt sustainability, whilst simultaneously engineer-
ing dramatic changes in the society. 

6. The current scenarios  
of the IMF and the eC are still based 
on unrealistic assumptions

The current baseline scenarios of the IMF and the 
European Commission23 unfortunately only replicate 
their past aberrations. They postulate that the debt/
GDP ratio should decrease from 177.1% in 2014 to 
139.4% by 2019, i.e. by 37.5%. Growth is supposed to 
contribute for 27.3% and primary surpluses for 19.9%. 
Inflation and privatizations are expected to have a 
positive contribution to this decrease. Overall, this is 
expected to guarantee interest payments, which will 
cumulatively reach 25% points of GDP in 5 years. How-

ever, this scenario is not consistent, as is shown by 
the economists from the French OFCE, who failed to 
replicate this scenario24, because it is based on four 
unrealistic assumptions25: 1. the output gap would be 
closed within the next five years; 2. the recovery would 
be led by domestic demand despite high unemploy-
ment and low wages; 3. the contribution of public de-
mand to growth would be positive although no actual 
increase in the share of government expenditures in 
GDP is foreseen; 4. the recovery would have a negative 
impact on imports (as a ratio to GDP). 

Another striking fact is the concentration of repay-
ments in 2015 and 2016 and - in a seemingly system-
atic way - in the next elections years, 2019 and 2023 
(Figure 5.2).

FiGure 5.2

Greece’s Debt  
repayment Calendar
Billion euros. 

SOURCE: THE ECONOMIST, HTTP://GOO.GL/5O330Q
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of economic circumstances

Adjustment policies led to a radical change of eco-
nomic circumstances. They had detrimental impact 
on GDP, investment, labour productivity, output/capi-
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TABLe 5.1

effects of the actual fall in the wage share in Greece  
on growth, tax revenues, debt and public debt/GDP

*Actual data supplied by AMECO European Comission DG ECFIN.
** Own calculations based on estimations by Onaran and Obst 2015, based on the methodology in Onaran and Galanis 2012.



sustainable economic development presupposes, inter 
alia, a substantial increase of public spending (includ-
ing public investment). It is incompatible with the exist-
ing austerity policies, because there is no room for any 
budget primary surplus. For this reason, we consider 
the public debt as totally unsustainable at present. 
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T he Troika’s bailout programme enforced gov-
ernment measures that directly impacted 
living conditions, thereby violating human 
rights legally protected at the domestic, 

European and international levels1. According to the 
Greek Ombudsman, “the drastic adjustments imposed 
on the Greek economy and society as a whole, have 
had dramatic consequences on citizens, while vulner-
able groups multiply”2. Similarly, the National Human 
Rights Commission observed a “rapid deterioration of 
living standards coupled with the dismantling of the 
Welfare State and the adoption of measures incom-
patible with social justice which are undermining social 
cohesion and democracy”3. The burden of adjustment 
is shared unfairly4, its impact being particularly severe 
for the most vulnerable: the poor, pensioners, women, 
children, people with disabilities, and immigrants.

1. Measures  
affecting the right to Work

Post-2010 reforms compress labour costs, repeal 
allowances and benefits, shorten notice periods for 
dismissals, repeal or weaken collective bargaining, 
flexibilize employment, and steeply reduce minimum 
wages. Private sector legislation diminished job pro-
tection, facilitated extension of work time, and cut 
remuneration. In the public sector, legislation com-
pressed wage costs and numbers of employees5. Gov-
ernment-decreed compulsory work hit both sectors6. 

Impact of the measures
Labour market reforms imposed by the Memoranda 

severely undermine the realization of the right to work, 
causing grave institutional breakdown. Destroying the 
system of collective bargaining agreements and labour 
arbitration resurrected the individual employment 
agreement as prime determining factor of employ-
ment conditions7. Successive wage cuts and tax hikes 
brought massive lay-offs, erosion of labour standards, 
increased job insecurity, and widespread precarious-
ness, with over-flexible, lowly-paid jobs where wom-
en and young predominate. The minimum wage was 
pushed below poverty thresholds8. 

Unemployment exploded from 7.3% to 27.9% 
(2008-2013)9. Public sector employment decreased 
from 942,625 to 675,530 between 2009-201310, with 
pay shrinking by over 25%. Private sector wages fell 
at least 15% till 2013. Youth unemployment reached 
64.9% in May 201311, decimating prospects of access-
ing the job market.

The crisis hit disproportionately women and mi-
grants, increasing involuntary part-time work12 and 
unfair dismissals due to pregnancy13. Tensions rose 

in the informal sector employing, in exploitative and 
unprotected labour conditions, many of the estimated 
470,000 irregular migrants14.

Violation of the Right to Work
The right to work is recognized in regional and in-

ternational instruments to which Greece is a party15, 
as well as in the Constitution16 and is arguably the 
fundamental right most affected by recent legislative 
and administrative changes. The right implies that the 
State must guarantee equal access to employment, and 
protect workers from being unfairly deprived of their 
employment. The State must not destroy a person’s 
opportunity to earn their living (obligation to respect); 
prevent this opportunity from being destroyed by third 
parties (obligation to protect); and provide opportunity 
to earn one’s living to anyone who lacks this opportu-
nity (obligation to fulfil). The two Economic Adjustment 
Programmes however imposed “an intensive policy of 
internal devaluation, aimed at reducing wage and non-
wage costs”17, with the help of “labour and wage re-
forms [that] will help to curb undue wage pressures”18. 

Post-2010 reforms violate standards set out in treaties 
to which Greece is a party19.

2. Measures  
affecting the right to health

The first Economic Adjustment Programme (May 
2010) limited public health expenditure at 6% of GDP20; 
the second (March 2012) demanded reducing hospital 
operating costs by 8% in 2012, and shrinking aver-
age public spending on outpatient pharmaceuticals to 
about 1% of GDP21. 

Greek healthcare spending, falling significantly be-
low EU average since 201022, restricted health care23. 
Drastic measures “were adopted within a very short 
time and under extreme pressure to secure the next 
tranche”24. Naturally they “focused primarily on the 
structural, financial and managerial aspects of the 
NHS, and not much on patient’s needs”25.

Impact of the measures
The availability of and access to quality health care 

were undermined, particularly for the poorest, by cuts 
to healthcare spending, lay-offs in the public health 
sector, increased fees and co-payments, closures and 
mergers of hospitals and healthcare facilities, decima-
tion of hospital beds, and increasingly restricted public 
health insurance26. In 2015 more than 2.5 million per-
sons, or one fourth of the total population, were with-
out health insurance27. Hospitals and pharmacies ex-
perienced widespread shortages while trying to reduce 
pharmaceutical expenditure from €4.37 billion in 2010 
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to €2 billion by 201428. Diseases such as tuberculosis, 
malaria and HIV increased; mental health problems 
ballooned, including suicides, which to a large extent 
are attributed to strains imposed by the crisis.

Violation of the Right to Health
This right is enshrined in Article 25 of UDHR, Ar-

ticle 12 of ICESCR, Article 12 of CEDAW, Article 5 of 
CERD, Article 25 of CRPD, Article 24 of CRC, and Article 
11 of both the ESC and the RESC. The ECHR contains 
provisions related to health, and also the Constitution 
(Articles 21(2) and 21(3)). The right to health includes 
the entitlement to a system of health protection pro-
viding equal opportunity to enjoy the highest attain-
able standard of health, and also the right to access 
health services. The measures implemented to satisfy 
the conditionalities of the adjustment programmes vi-
olate this right.

3. Measures  
affecting the right to education

Memoranda conditionalities directly targeted the 
education system. Specific measures outlined include 
reductions in teachers’ recruitment, forced trans-
ference of teachers in the labour reserve and labour 
mobility schemes, reduction in teachers’ pay, merging/
closure of schools, more students per classroom and 
weekly teaching hours29. In order to reach 2012 deficit 
targets the Ministry of Education reduced staff alloca-
tions and operational spending for secondary schools30. 
As a result of the combined measures, teachers’ sala-
ries averaged a 40% reduction31, reaching 60% of the 
EU21 average32.

Impact of the measures
“These reductions have created difficulties in ensur-

ing that the basic needs of students are met”33. Gaps 
in teaching posts are left uncovered (12,000 in prima-
ry and secondary schools for 2014-5). 1,053 schools 
closed and 1,933 merged between 2008 and 201234. 
Reduction in operational costs left numerous schools 
without heating35. Inadequate framework for free stu-
dent transportation discriminates against children in 
isolated areas, Roma children and children with disa-
bilities36. Some children were excluded from accessing 
education altogether37.

Violation of right to Education
The conditionalities mentioned above, violate the 

right to education, a fundamental human right guaran-
teed by European and international legal instruments, 
including the EU Charter (Article 14), ECHR, ESC, RESC, 
UDHR (Article 26), ICESCR (Articles 13, 14), CEDAW 
(Articles 10, 14), CRC (Articles 28, 29, 40), CERD (Arti-

cle 5), CRPD, and the Constitution Article 16(2).

4. Measures affecting  
the right to Social Security

The Memoranda-imposed spending cuts dimin-
ished social benefits, including pensions, unemploy-
ment benefits, and family benefits. The character of 
the pensions system was changed; pension funds were 
devastated by the PSI, losing around €14.5 billion38; 

pensions were cut39; state funding and guarantees 
restricted; several family benefits were replaced by a 
single means-tested family benefit related to family in-
come; contributions and age limits raised. Unemploy-
ment benefits, disbursed only to a tiny fraction of the 
unemployed, were likewise slashed40. Strict eligibility 
criteria exclude most immigrants and young. 

Impact of the measures
The adjustment programme eviscerated existing 

social protection measures, placing many at risk of 
poverty41. Pensions were reduced on average by 40%, 
falling below the poverty line for 45% of pensioners42. 
In 2015 8.14% of workers were found to work unde-
clared and uninsured43.

Violation of the right to social security
The right to social security affords protection to the 

most vulnerable members of society, guaranteeing to 
all the minimum goods and services required for a life 
in dignity. The right is guaranteed in the Constitution  
(Article 22§5), UDHR (Articles 22, 25), ICESCR (Articles 
9, 10), CEDAW (Articles 11, 13, 14), CRC (Articles 18, 
23, 26), CERD (Articles 2, 5), and ESC (Articles 8(1), 12, 
14, 16, 17). It is violated by pension cuts that entail “a 
significant degradation of the standard of living and 
the living conditions of many of the pensioners con-
cerned”44.

5. Measures affecting  
the right to housing

Programme conditionalities and Greek government 
implementation laws violated the right to housing. So-
cial housing was abolished in 2012, as a ‘prior action’ 
to disbursement45; a rental subsidy to 120,000 house-
holds, and housing benefits for elders46. New laws 
and regulations facilitate express eviction procedures, 
without judicial trial47. Attica homelessness from negli-
gible shot to 17,70048.

Impact of measures
In 2014 over 500,000 people lived in conditions 

of homelessness, insecure or inadequate housing49. 
Non-performing housing loans rose to 26.1% in 201350; 
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foreclosures and evictions increased51. Despite the 
dramatic fall in house prices52, tax increases make 
housing unaffordable53; rates of overcrowding for poor 
households reached 42% in 2013, 60% for non-EU 
nationals54. In 2012, 73.3% of young people of 20-29 
years lived with parents55, 18,902 individuals lacked 
plumping and 142,000 any form of heating56.

 Violation of the Right to Housing 
Housing is indispensable for human dignity. The 

conditionalities of the programme mentioned above 
violated the right to housing as recognized in various 
instruments including the UDHR (Article 25[1]), ICESCR 
(Article 11[1]), CERD, CEDAW, and CRC. The ESC and 
the ECHR both contain express provisions and refer-
ences to the right to adequate housing, as does the 
Constitution, Articles 4 and 21(4).

6. Measures affecting  
the right to Self-determination

The wholesale privatisation of state property 
through TAIPED57, especially throught the ‘fast-track’ 
procedures, violates constitutional rights and provi-
sions, namely Articles 1.2 and 1.3 guaranteeing the 
principle of popular sovereignty. No government can 
legitimately proceed to such an extended alienation of 
public property, constituting a direct violation of the 
general interest and undermining economic growth58. 
The Greek Conseil d’Etat decided that common goods 
(water, energy, communications, etc.) should strictly 
remain under state ownership59. TAIPED also violates 
the constitutional rights to property (Art. 18 Const.) 
and protection of the environment (Art. 24 Const.)60.

Violation of the Right to Self-determination
This right is enshrined in various human rights in-

struments, notably the ICESCR (Article 1), ICCPR (Ar-
ticle 1), UN Declaration of Principles of International 
Law Concerning on Friendly Relations and Cooperation 
among States in accordance with the Charter of the 
United Nations (1970), and the UNHRC, GC No. 12. 

7. Measures  
affecting the right to Justice

The creditor-imposed measures specify commit-
ments to reform the juridical system61, including a sub-
stantial increase in fees62. The Government legislated 
dismissing contractual staff to fulfil targets specified 
in the Memoranda63. Legal aid and public accountabili-
ty bodies are inadequately funded64.

Impact of measures
Recourse to Courts became financially unbearable 

for citizens after successive drastic cuts to salaries 
and pensions. Lengthy proceedings before deteriorat-
ing and overburdened civil and administrative courts 
border on denial of justice. Dealing with the judicial 
system’s inherent weaknesses, such as understaffing 
and lack of infrastructure, is rendered impossible due 
to the cuts.

Violation of the Right to justice
 Access to justice is meant to provide for fast and 

effective judicial redress, enshrined, inter alia, in the 

Constitution (Art. 20. 1). This right is violated by the 
drastic cuts to funding, resulting from suffocating 
mandated austerity.   

Another repercussion of the draconian austerity 
measures has been a strong movement of  opposition 
and resistance to the changes imposed. The govern-
ment’s effort to quell it led to a series of violations of 
human rights examined below. A consequence of the 
crisis was widespread decrease in living standards.

8. Poverty and social exclusion
Conditionalities produced widespread impoverish-

ment, destitution, and social exclusion. The measures 
imposed by the creditors negated their stated com-
mitment that the programme would protect vulner-
able social groups and the poor. yet, after five years 
of detrimental impacts, the creditors insist on further 
measures.  

Currently 23.1% of the population live below the 
poverty line65, with relative poverty rate almost dou-
bling in 2009-201266, and 63.3% are impoverished as 
a consequence of austerity policies alone67. Severe ma-
terial deprivation increased from 11% to 21.5% of the 
population in 2009-201468. Over 34% of children are 
at risk of poverty or social exclusion in 201369. The un-
equal impact of the measures dramatically worsened 
inequality70, with the poorest 10% of the population 
losing an alarming 56.5% of their income71.  

9. Measures affecting Freedom  
of expression and Assembly

Since 2010 legislative and administrative measures 
restricted the freedoms of expression and assembly72; 
the right to free expression was “systematically and 
effectively challenged”73; the freedom of assembly 
was violated. Authorities prevented legitimate protest 
against Memoranda-driven policies by prohibiting pub-
lic meetings, repressing with excessive force peaceful 
demonstrations, making pre-emptive arrests, ques-
tioning minors, and torturing antifascist protesters, 
often in collaboration with Golden Dawn74. 

Impact of the measures 
The disproportionate response of the authorities to 

public protest against austerity severely undermined 
the freedoms of expression and assembly. Between 
2009 and 2015 Greece slid from 35th to 91st place on 
the World Press Freedom Index75. Repression against 
memoranda-driven protests prohibited the peaceful 
exercise of constitutional rights. Freedoms were fur-
ther undermined by the impunity enjoyed by Golden 
Dawn until September 2013. These developments con-
stituted a real threat for democratic institutions.

Violation of the Freedoms  
of Expression and Assembly

The freedoms of expression and assembly, guar-
anteed by international treaties and human rights 
conventions (UDHR, Arts. 20, 23; ICCPR, Arts. 21, 22; 
ICESCR, Art. 8; ECHR, Arts. 10, 11; Revised ESC, Art. 5; 
EU Charter, Arts. 11, 12; and others), are also protected 
by the Greek Constitution (Articles 11, 14). They were 
violated in order to quell the waves of legitimate mass 
protest against Memoranda-imposed policies.
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10. Measures affecting  
Protection against Discrimination

The creditor-imposed laws implementing the Mem-
oranda discriminate against large sections of the pop-
ulation, e.g. employees and pensioners76. Workers un-
der 25 years were excluded from the legally protected 
minimum salary77. Employees lost the right to freely 
negotiate collective or individual agreements78. Dis-
crimination against Roma, HIv-positive, and the elder-
ly79 grew; as did police harassment80, and the system-
atic detaining of all irregular migrants became official 
policy81. Hate crime rose; as did xenophobia against 
migrants, often targeted as scapegoats for the crisis82. 
The UNHCR recorded a spike in excessively violent 
crimes arising from discrimination based on gender 
and sexual orientation83. The police fails to protect vic-
tims, respond to such attacks, or investigate them dil-
igently84. Maximum Security Prisons allow “extremely 
discriminatory [and] unequal penal treatment of similar 
cases”85. 

Gendered impact of the crisis
Cutbacks to social services due to Memoranda-im-

posed austerity policies have “detrimental effects on 
women in all spheres of life”86, impacting particularly 
on discrimination in work, economic autonomy, sexual 
and reproductive rights87, and protection from violence. 
Attacks increased 47%88, whilst available protection 
falls short of demand and women lack adequate ac-
cess to justice89. 

Violation of Protection against discrimination
The all-encompassing impact of the Memoranda on 

social life resulted to violations of the Constitution, Ar-
ticles 4 and 21(1). The right to participate in and access 
information relating to key decision-making processes 
that affect one’s life and well-being is a key principle of 
human rights law, reflected in international instruments 
including the ICESCR, ICCPR (Article 25), CRC (Article 
12), and CEDAW (Article 7).
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Greece bears primary responsibility for viola-
tions exposed in Chapter 6, but such viola-
tions also constitute a breach of human rights 
obligations of the different Lenders since they 

imposed such measures to Greece. This is the case of 
each Euro Area (Lender) Member State party to sev-
eral instruments protecting human rights such as the 
International Covenant on Economic, Social and Cul-
tural Rights (ICESCR), the Convention on the Rights of 
the Child (CRC), and the European Social Charter (ESC). 
European Institutions (the European Commission and 
the European Central Bank) must also have acted by 
taking into account the requirements of the Charter of 
Fundamental Rights (CFR), the Treaty of the European 
Union (TEU), and the Treaty on the Functioning of the 
European Union (TFEU). Finally IMF and its members 
have to respect human rights and fundamental free-
doms when imposing adjustment programmes.

All these actors have also failed to meet the most 
basic of requirements to prevent human rights harms 
in the policies they pursue. Neither ex ante nor ex post 
human rights impact assessments were conducted, al-
though the preparation of such assessments forms a 
basic expectation of international human rights law and 
EU law and policy. This includes guarantees of consul-
tation by persons likely to be affected by the policies, 
and access to information and transparency regarding 
public access to the results of the assessments.

As regards the procedure provided for by the Greek 
Constitution, both the Memoranda and the loan agree-
ments which effectively stripped Greece of most of its 
sovereign rights are international agreements and, 
therefore, had to be ratified by the Parliament. As such, 
the Greek Constitution has been violated. Moreover, the 
two most important delegation clauses to the Ministry 
of Finance providing for the issuing of presidential de-
crees, in order to take proper measures of fiscal policy 
for the achievement of the goals of the programme, are 
clearly unconstitutional. 

Finally, it has to be noted that some of the clauses 
in the agreements between Greece and its creditors 
are clearly abusive, and demonstrate that Greece had 
effectively been coerced to surrender significant as-
pects of its sovereignty. By choosing the English law 
as the governing law for those agreements, the implicit 
objective of the creditors in their choice of law clause 
was to bypass the Greek Constitution and Greece’s in-
ternational human rights obligations. And thus, to the 
extent that English law does not incorporate, or con-
flicts with, Greece’s human rights treaty and customary 
obligations, it is invalid and merits no obligation to be 
honoured. Moreover, the bad faith of the parties with 
which they intended to bypass the Greek constitution 
and the country’s international law obligations, as well 
as the unconscionable character of the agreements, 
render them invalid under English law.

1. Violation of human rights by Greece 
As demonstrated in Chapter 6, the measures adopt-

ed and implemented by the Greek government under 
the “bailout” programme have led to a range of human 
rights violations. Since Greece bears primary responsi-
bility for the protection and promotion of human rights 
for all subject to its jurisdiction, it can be argued that it 
bears primary responsibility for such violations. 

The claim that such measures were imposed by the 
creditors of Greece through loan agreements cannot be 
invoked to justify measures that result in such violations. 
This follows from Article 103 of the UN Charter, which 
affirms the primacy of obligations under the Charter 
of the United Nations over any other conflicting inter-
national obligations. With specific reference to Greece, 
the European Committee of Social Rights (ECSR) has 
observed that Greece could not invoke obligations such 
as the ones emanating from international agreements, 
including the loan agreements and the MoU in order to 
justify measures that result in human rights violations1  .

ChAPTer 7 

Legal issues  
surrounding the MoU 
and Loan Agreements

Summary
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2. human rights violations  
by the creditors

■ The Euro Area Member States
The Euro Area Member States approving the signa-

ture of the Loan Agreement and MoU2, remain subject 
to the law on state responsibility and the legal conse-
quences that flow from any breach of their international 
obligations. 

All EU member states are parties to the ICESCR. The 
duties imposed under the Covenant extend to the enjoy-
ment of economic, social and cultural rights outside the 
national territory, as confirmed by the Committee on 
Economic, Social and Cultural Rights. Other UN human 
rights treaty bodies  have reached the same conclusion. 
It is also the view of human rights bodies that states 
cannot do together through an intergovernmental 
framework3 that which they are prohibited from doing 
when acting alone, a position which is consistent with 
general international law4.  

The conditionalities imposed on Greece and the sub-
sequent denial of socio-economic rights as detailed in 
Chapter 6 constitute a breach of human rights obliga-
tions of each Euro Area (Lender) Member State party to 
the Covenant and to the CRC, and defeat the object and 
purpose of its obligations under the UN Charter. Each 
Euro Area (Lender) Member State is also required to en-
sure that non-state actors whose conduct the state is in 
a position to influence is prohibited from impairing the 
enjoyment of such rights. This is relevant, in particular, 
to understanding the responsibility of the Euro Area 
Member States as lenders of bailout funds provided 
through the European Financial Stability Facility.

■ The EU institutions
It is true that in the controversial Pringle case, in 

which the validity of the establishment of the European 
Stability Mechanism (ESM) was challenged5, the CJEU 
stated that the EU Member States were not bound to 
comply with the CFR when they were acting outside EU 
Law. The Court took the view that the Member States 
were not implementing EU law, within the meaning of 
Article 51(1) of the Charter, when they established the 
ESM. Whether or not one agrees with this position in-
sofar as it concerns the EU Member States, it is clear 
that this extends to the situation where institutions 
established by the EU Treaties take action, such as the 
European Commission and the European Central Bank. 

Article 51 para. 1 of the EU Charter of Fundamental 
Rights states:

“The provisions of this Charter are addressed to the 
institutions, bodies, offices and agencies of the Union 
with due regard for the principle of subsidiarity and to 
the Member States only when they are implementing 
Union law”.

The phrase «when they are implementing Union law» 
applies to the Member States, who may act either in the 
field of application of EU law, or in situations that are 
not covered by EU law. EU institutions per definition are 
bound to comply with the requirements of the Charter, 
since that distinction does not apply to them: they owe 
their very existence to EU law, and the Charter should 
therefore apply to any conduct they adopt. The Expla-

nations relating to the Charter of Fundamental Rights6 

strongly support this reading, since the explanations to 
Article 51 clearly distinguish EU institutions, bodies, of-
fices, and agencies, on the one hand, and the EU Mem-
ber States on the other hand, referring to the expres-
sion “implementing Union law” only with regard to the 
latter. Indeed, this is the view of legal doctrine7. It was 
also the view expressed by Advocate General J. Kokott in 
the Pringle case itself, where she noted, in the view she 
delivered on 26 October 2012, that “The Commission 
remains, even when it acts within the framework of the 
ESM, an institution of the Union and as such is bound 
by the full extent of European Union law, including the 
Charter of Fundamental Rights”8.

Thus, the European Commission, in discharging the 
role assigned to it under the Intercreditor Agreement of 
8 May 2010, and the Council of the EU, acting under Ar-
ticles 126(9) and 136 of the TFEU, to require Greece to 
take certain measures for the deficit reduction deemed 
necessary to remedy the situation of excessive deficit, 
should have acted taking into account the requirements 
of the CFR.

As regards the second rescue plan presented to 
Greece, which was launched after the establishment of 
both the EFSF and the EFSM, insofar as it assumes a 
role in the EFSF -in particular in the negotiation of the 
MoU with the borrowing Member State- the European 
Commission cannot ignore the fact that, as an institu-
tion of the European Union, it is bound to ensure that 
all its actions comply with the Charter of Fundamental 
Rights.

Adoption of the Regulation (EU) No. 472/2013
This Regulation9 adopted on 21 May 2013 defines 

the conditions applying to countries of the eurozone 
placed under “enhanced surveillance”.

Two implications follow. First, after the date of 30 
May 2013, even the financial mechanisms originally es-
tablished outside EU law were provided with a frame-
work based in EU law, under Article 136 of the TFEU 
(the legal basis of the Regulation) and the Regulation 
itself. The measures adopted under the framework of 
the Regulation are clearly “implementing EU law”, and 
therefore are subject to the requirements of the CFR: 
the Regulation confirms this, by highlighting in particu-
lar the requirement that such measures comply with 
Article 28 of the Charter, which concerns the right of 
collective bargaining and action.

Second, the Regulation establishes certain require-
ments of its own. These include in particular a require-
ment imposed on the European Commission to evaluate 
the sustainability of sovereign debt (Article 6), as well 
as a requirement imposed on the Member State placed 
under enhanced surveillance to ensure that macroe-
conomic adjustment measures are adopted with the 
participation of unions and other civil society actors 
(Article 8).

■ Conclusion as regards EU Member States and 
the EU Commission

It follows from the developments above that the 
MoU negotiated respectively in 2010 and in 2012 should 
have taken into account the requirements of the CFR. 
For the 2010 agreement, this follows from the roles ful-
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filled by the European Commission, tasked with certain 
responsibilities under the Intercreditor Agreement, and 
by the Council of the EU, acting under Articles 126(9) 
and 136 of the TFEU. For the 2012 agreement with the 
EFSF, this follows from the role assigned to the Eu-
ropean Commission in the Framework Agreement and 
the Consolidated Articles of Association establishing 
the Facility. Any doubts as to whether the CFR applies 
to the implementation of the MoU are removed by the 
adoption of the Regulation No. 472/2013. In addition, 
as noted above, the 1961 European Social Charter con-
tinued to apply to Greece throughout the process. This 
was explicitly confirmed by the ECSR in the above men-
tioned case concerning the implementation by Greece 
of austerity measures10.

Furthermore, we must remind that European Lend-
ers (States and Institutions) must respect the TEU,  par-
ticularly Articles  2 and 3.

According to the Article 2, “the Union is founded on 
the values of respect for human dignity, freedom,  de-
mocracy, equality, the rule of law and respect for hu-
man rights, including the rights of persons belonging 
to minorities. These values are common to the Member 
States in a society in which  pluralism, non-discrimina-
tion, tolerance, justice, solidarity and equality between 
women and men prevail”.

Article 3 states that “it shall promote economic, 
social and territorial cohesion, and solidarity among 
Member States”.

Finally, Article 9 of the TFEU provides that “In de-
fining and implementing its policies and activities, the 
Union shall take into account requirements linked to the 
promotion of a high level of employment, the guarantee 
of adequate social protection, the fight against social 
exclusion, and a high level of education, training and 
protection of human health”.

Thus, it was a breach of both EU law and of inter-
national law to sideline human rights in the design of 
the macroeconomic programmes that were negotiated 
between Greece and its creditors, both in 2010 and in 
2012. 

While some doubts may exist as to the applicability of 
the CFR to EU member states as regards the adoption 
and implementation of such programmes at least until 
the date of 30 May 2013, and while the protection of 
social rights under the CFR is in any case relatively weak, 
it is uncontroversial that the European Social Charter 
should have been taken into account. The impacts on 
the rights protected by provisions of the European Social 
Charter accepted by Greece should have been assessed, 
and any incompatibility, once identified, should have led 
to amendments of the adjustment programmes in order 
to remove the risk of incompatibility. 

By not doing so, Greece, as well as the EU Member 
States who are bound to respect international human 
rights law, engage their international responsibility.

■ The IMF
The ECtHR has repeatedly held that while obligations 

under the ECHR do not preclude States cooperating in 
certain fields of activity, the obligations of Contracting 
Parties continue even after a State has transferred cer-
tain competences to international organisations11. IMF 

Member States are thus required to comply with their 
existing human rights obligations including when acting 
under the auspices of the IMF.

As for the IMF qua the IMF, as any other subject of 
international law, international organizations are ‘bound 
by any obligations incumbent upon them under general 
rules of international law, under their constitutions or 
under international agreements to which they are par-
ties’12. The IMF is required to refrain from steps that 
would undermine the possibility of a borrowing State 
complying with its own national and international hu-
man rights obligations13. The IMF, moreover, is bound 
by the general principles and purposes of the UN Char-
ter as a specialised agency of the UN14. These general 
principles and purposes include respect for human rights 
and fundamental freedoms. 

While the traditional view has wrongly been that the 
IMF was prohibited from considering human rights be-
cause of a prohibition, derived per analogy from Article 
IV, section 10 of the Articles of Agreement of the In-
ternational Bank for Reconstruction and Development 
(‘Political Activity Prohibited’, it is to be noted that the 
Articles of Agreement of the IMF do not include a similar 
clause), it is implausible to justify a refusal to consider 
the human rights implications of its recommendations 
to States, particularly when compliance with such rec-
ommendations is a condition for the receipt of funds, 
given the deeply interventionist nature of such policy 
prescriptions addressed to the States concerned.  

3. Breaches of the procedures 
3.1 Transparency, social and human rights impact 
assessment (HRIA)

Under international human rights law, States, wheth-
er acting singly or jointly, are under an obligation to in-
form themselves about the potential impact of their 
conduct on the enjoyment of socio-economic rights in-
cluding outside of their national territories prior to un-
dertaking such conduct. Many international guidelines15 

as well as observations from treaty bodies 16, underscore 
the need carry out HRIAs. 

And thus, the European Commission has committed, 
through a set of guidelines17, to systematically undertake 
impact assessments, including a fundamental rights di-
mension, in its legislative proposals. The Court of Jus-
tice of the European Union emphasized the importance 
of impact assessments in the adoption of legislative 
measures18. The Council of the EU committed to fur-
ther strengthen the human rights component of impact 
assessments in external policies19. Building in part on 
this commitment and on resolutions of the European 
Parliament on the same topic, the European Ombuds-
man took the view in a case related to the Free Trade 
Agreement with Vietnam, that the refusal of the Eu-
ropean Commission to prepare a human rights impact 
assessment was an instance of maladministration20.

It is striking that no assessment of the human rights 
impact was prepared when the macroeconomic adjust-
ment programmes concerning Greece were designed. 
Moreover, a range of procedural deficiencies were raised 
and denounced in the 2014 EP Report21,  and as it has 
been pointed out by the scientific Commission of the 
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Hellenic Parliament: “All phases of the adjustment pro-
gramme-drafting were indeed lacking in transparency 
and democratic oversight. From the preparatory phase 
of negotiation, to the development of the mandates 
and the formulation of specific measures the European 
Parliament was until 2013 completely marginalized”22.

Neither in 2010, nor in 2012, was there any attempt 
to assess the human rights impacts of the macroeco-
nomic adjustment and fiscal consolidation that were the 
conditions for the loans. In the case of the 2012 MoU, 
the absence of any kind of human rights impact as-
sessment is especially troubling, since the harms were 
widely known by then.

The Euro Area Member States, the EU Member 
States acting within the Council, the European Com-
mission and ECB as EU institutions, and the IMF and 
IMF Member States have failed to meet the most basic 
of requirements to prevent human rights harms in the 
policies they pursue. Neither ex ante nor ex post human 
rights impact assessments were conducted, although 
the preparation of such assessments forms a basic ex-
pectation of international human rights law and EU law 
and policy, including guarantees of consultation by per-
sons likely to be affected by the policies and access to 
information and transparency regarding public access 
to the results of assessments23.  

3.2 The unconstitutionality of the loan agree-
ments and MoU

3.2.1 Violation of the ratification procedure as 
provided by the Greek Constitution
The negotiation and signing of lending agreements 

took place through a complete absence of transparen-
cy, and breach the procedure as foreseen by the Greek 
Constitution. 

Both the Memoranda and the loan agreements 
which effectively stripped Greece of most of its sover-
eign rights are international agreements and, therefore, 
had to be ratified by the Parliament. Indeed, according 
to article 36(2) of the Hellenic Constitution, interna-
tional agreements must be ratified by an implementing 
law by the plenary of Parliament24. They should have 
been voted by a qualified majority of three fifths of the 
deputies, as Art. 28 par. 2 prescribes and as several 
members of the Conseil d’Εtat insisted on (see decision 
668/20120, par. 29). 

However, the Loan Agreement of 8 May 2010 was 
even not distributed in the Parliament, nor was it pub-
licly discussed. Similarly, the austerity measures were 
adopted without having ever been discussed in the Par-
liament. In fact, in a document entitled “Statement on 
the support to Greece by Euro area Members States” 
of 11 April 2010 (Annex II, Law no 3845/2010), it was 
announced that the Euro Area Member States, together 
with the ECB and the IMF, were prepared to provide 
a loan to Greece and that the terms of the loan had 
‘already been agreed’. This demonstrates that none of 
the parties involved had any intention of respecting the 
procedures of the Hellenic Constitution or to comply 
with even elementary requirements of transparency. 

European States which are parties to the Loan 
Agreements are all democratic States and thereby fully 
aware of the typical national constitutional rule requir-

ing the ratification of any international treaty. A fortiori 
such an obligation applies for the international agree-
ments like the Loan Agreements which determine the 
future of a State and its citizens for decades. Therefore, 
both European States and the “institutions” - especially 
European Union and European Central Bank - knew or 
should have known that the non-ratification of the Loan 
Agreements by the Greek parliament entailed their un-
constitutionality. 

Article 1(4) of Law 3845/2010 granted the Finance 
Minister authority to negotiate and sign the texts of 
all pertinent loan and financing agreements (includ-
ing treaties, contracts and MoU). These agreements, 
however, had to be brought to parliament for ratifica-
tion, something which never occurred. Five days later, 
Article 1(9) of Law 3847/2010 modified Article 1(4) of 
Law 3845 by stipulating that the term “‘ratification’ [by 
parliament] is replaced by ‘discussion and information’”. 

Moreover, all pertinent agreements (irrespective 
of their legal nature) were declared as producing le-
gal effect upon their signature by the Finance Minister. 
Hence, Articles 28 and 36 of the Constitution were ef-
fectively abolished by a mere legislative amendment. 
What is more, Law 3845 included two of the three MoU 
as mere annexes, branding them as a ‘programme plan’. 

Even so, on 3 June 2010 a bill was presented to Par-
liament for the ratification of all loan agreements, stip-
ulating that their entry into force commences from the 
date the bill is tabled (Article 3). It would appear that, 
realising that Law 3847/2010 was unconstitutional, 
the then government submitted this bill to Parliament 
in order to provide the measures adopted with a legal 
sanction.

3.2.2 The delegation clause to the Minister of 
Finance is unconstitutional
The two most important delegation clauses to 

the Ministry of Finance are25: a) the clause of Art. 1 
par. 4 and b) the clause of Article 2 par. 1a (of the law 
3845/2010), providing for the issuing of presidential de-
crees, in order to take proper measures of fiscal policy 
for the achievement of the goals of the programme. 
These two delegation clauses are clearly unconsti-
tutional. 

The clause contained in Art. 1 par. 4 is uncon-
stitutional because it violates Art. 36 par. 2 of the 
Greek Constitution26. This argument is further rein-
forced by Art. 36 par. 4 that explicitly forbids any 
delegation in view of the ratification of an interna-
tional treaty27. The Conseil d’Etat, in its leading case 
668/2012, refused to examine the constitutionality of 
this delegation clause (par. 30). However, according 
to the dissenting opinion of two judges, the clause in 
question violated Art. 36 par. 2 and 28 par. 1 of the 
Constitution (par. 31). 

Article 2 par. 1a contravenes Art. 43 par. 4 of the 
Hellenic Constitution28. Taking into account that Law 
3845/2010 itself does not provide for a broad frame-
work within which the delegated powers should be 
exercised, it does not offer any “general principles and 
directives of the regulation to be followed”. Therefore, 
the delegation is vague and not specific, hence uncon-
stitutional according to the Hellenic Council of State 
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(see decisions 3051/2014 and 1210/2010). 

4. Abusive clauses in the agreements 
between Greece and its creditors 

Since 2010, the governing law for the loan agree-
ments between Greece and its public creditors is English 
law. This also governs new bonds received by private 
creditors under terms of the 2012 PSI.  

The implicit objective of the creditors (in a much 
stronger negotiating position) in their choice of law 
clause was to bypass the Greek Constitution and 
Greece’s international human rights obligations. Indeed, 
a tribunal mandated to apply only English law, the par-
ties assumed, would restrict itself to a strict interpreta-
tion of the law of contract which is more in favour of the 
creditors. Although English law encompasses, among 
others, the Human Rights Act, it was clear to the parties 
that this Act would be inapplicable since it is subject to 
territorial limitations under Article 22 thereof. Given that 
the majority of the financing was undertaken through 
inter-governmental organisations, it was also known 
that these do not possess treaty-based human rights 
obligations and enjoy wide-ranging immunities.

Some of the clauses in the contracts are moreover 
clearly abusive, and demonstrate that Greece had ef-
fectively been coerced to surrender significant aspects 
of its sovereignty. By way of illustration: “The Borrower 
hereby irrevocably and unconditionally waives all immu-
nity to which it is or may become entitled, in respect of 
itself or its assets, from legal proceedings in relation to 
this Agreement, including, without limitation, immunity 
from suit, judgment or other order, from attachment, 
arrest or injunction prior to judgment, and from execu-
tion and enforcement against its assets to the extent 
not prohibited by mandatory law”29.

As if this surrender of sovereignty was not enough, 
Greece’s creditors envisaging that the abusive and odi-
ous nature of their agreement might be viewed as such 
by a competent court, inserted a clause that rendered 
the borrower’s obligations intact despite the invalidity 
of the agreement.

“If any one or more of the provisions contained in this 
Agreement should be or become fully or in part invalid, 
illegal or unenforceable in any respect under any appli-
cable law, the validity, legality and enforceability of the 
remaining provisions contained in this Agreement shall 
not be affected or impaired thereby. Provisions which are 
fully or in part invalid, illegal or unenforceable shall be 
interpreted and thus implemented according to the spirit 
and purpose of this Agreement”30.

Even if English law were to be applied, the terms of the 
agreement would be deemed largely repugnant. For one 
thing, it has been held that as far as possible, the com-
mon law must be developed in a way that gives effect to 
the ECHR or, as it has been put, to ‘weave the Convention 
rights into the principles of the common law and of equi-
ty’31. Fundamental provisions of the ECHR have evidently 
been breached here. Secondly, under the common law, 
credit agreements that are highly prejudicial in favour of 
the lender, further imposing unconscionable conditions 
that interfere with the borrower’s personal sphere and 
life choices are contrary to public policy32. Finally English 

courts have in practice accepted that good faith is part 
of English law through EU law and principles33. As already 
explained, the absence of good faith has been a distinct 
feature of Greece’s lending agreements. 

States are under no obligation to enforce contracts 
or clauses that violate their constitution or which restrict 
the three branches of government, as this effectively 
signals the termination of sovereignty. As a result, the 
doctrine of executive necessity, originally formulated by 
western liberal democracies, posits the idea that con-
tracts or promises made by the government are unen-
forceable in the public interest if they fetter the future 
competence and powers of the executive34.

To conclude, to the extent that English law does not 
incorporate, or conflicts with, Greece’s human rights 
treaty and customary obligations, it is invalid and mer-
its no obligation to be honoured. Moreover, the bad faith 
of the parties with which they intended to bypass the 
Greek constitution and the country’s international law 
obligations, as well as the unconscionable character of 
the agreements, render them invalid under English law. 
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Based on the findings of the previous chapters, 
we assess in this chapter the types of debt (by 
creditors) with respect to the definitions of 
illegal, illegitimate and odious debts. Our as-

sessment of unsustainability concerns the entire cur-
rent Greek public debt as of June 2015.

A. ASSESSMENT OF THE 
UNSUSTAINABILITY  
OF THE CURRENT GREEk PUBLIC DEBT 

From an economic standpoint, as it is shown in 
Chapter 5, the adjustment policies had detrimental im-
pact on GDP, investment, labour productivity, output/
capital ratio and employment. An ecologically and so-
cially sustainable economic development presupposes, 
inter alia, a substantial increase of public spending (in-
cluding public investment). It is incompatible with the 
existing austerity policies, because there is no room for 
any budget primary surplus.

Moreover, taking into account the definition given 
in this report, it is clear that Greece’s debt is unsus-
tainable.  Considering that a debt is unsustainable if 
it cannot be serviced without seriously impairing the 
ability or capacity of the Government of the borrow-
er State to fulfill its basic human rights obligations, 
such as those relating to healthcare, education, water 
and sanitation and adequate housing, or to invest in 
public infrastructure and programmes necessary for 
economic and social development, or without harmful 
consequences for the population of the borrower State 
(including a deterioration in the living standards), the 
current Greek debt is indeed unsustainable, since:

Greece is currently unable to service its debt with-
out seriously impairing its capacity to fulfill its basic 
human rights obligation. As it has been shown in Chap-

ter 6, many basic human rights are currently violated 
in Greece due to a lack of public expenditures in so-
cial spending, thus preventing such violations would 
necessarily imply an increase of public spending. And 
yet, as highlighted in this report, the current financial 
situation does not enable Greece to increase public 
spending since the situation leads to no room for any 
budget primary surplus, while reimbursing its debt. 
This situation has been well illustrated by many offi-
cial statements stressing that without the final dis-
bursement of the 2012 loan, Greece would be cur-
rently unable to reimburse its creditors and satisfy 
some social needs which are yet underfinanced. In this 
context, the Greek government is clearly in a position 
where it can either reimburse its loan while continuing 
to violate basic human rights, or suspend the reim-
bursement and dedicate the money that would have 
been used to such reimbursement to fulfill its human 
rights obligation.

B. ASSESSMENT  
OF THE DEBT TO THE IMF
1. Is the debt to the IMF legal?

Considering the debt which had conditions that con-
travened the law or public policy are illegal, debts to the 
IMF should be considered as illegal since the measures 
attached to the IMF loans to Greece breached funda-
mental laws as protected under the country’s Constitu-
tion, customary law and international treaties to which 
Greece is a party. Conditionality dramatically deterio-
rated Greece’s economic problems and forced the coun-
try to choose between repayment to the Fund and key 
social expenditures for maintaining adequate standard 
of living and safeguarding its people’s fundamental 
rights. Given the direct imposition and monitoring of 

ChAPTer 8

Assessment of the debt  
as regards illegtimacy,  
odiousness, illegality  
and unsustainability



52

the conditionalities by the IMF1, it bears responsibility 
for their attendant illegal consequences.

Considering the debts which involved clear miscon-
duct are illegal, debts to the IMF should be considered 
as illegal since IMF acted in bad faith (which is illegal) :

■ Warnings were issued by several EDs in May 2010 
that “Greece might end up worse off after implementing 
this program” and that the attempted fiscal reduction 
is “a mammoth burden that the economy could hardly 
bear”2.

■ The IMF Staff Appraisal in May 2010 recognised 
that: “the adjustment that lies ahead will be socially 
painful”, a point repeated in 20123. The IMF did not take 
effectively into account the objections of one third of its 
board members in regard to the distribution of benefits 
and burdens resulting from the first Greek programme”4.  
Instead, the programme was presented to the public 
via the Executive Board Press release on the SBA by 
the MD DSK as a: “commitment to doing what it can to 
help Greece and its people”5.

■ Large discrepancies between the confidential DSA 
of February 2012 in which “internal devaluation needed 
to restore Greece competitiveness will inevitably lead to 
a higher debt to GDP ratio in the near term”, concluding 
that the likelihood is “a much higher debt trajectory” of 
160 percent of GDP in 20206 and the March 9th 2012 
public version which replaces this assessment with a 
baseline scenario of 116.5% in 20207.

Considering that debt which breach established legal 
procedures is illegal, the debt to IMF should be consid-
ered as illegal, since:

■ the IMF breached its own Articles of Agreement. 
As we have shown in Chapter 5, the IMF operations 
in Greece clearly and intentionally breached the Fund’s 
objectives. Under its Articles of Agreement the Fund 
is bound to “respect the domestic social and political 
policies of members, and in applying these principles 
the Fund shall pay due regard to the circumstances of 
members”8.

■ the IMF’s own Guidelines necessitating national 
ownership of the programme9 were grossly ignored in 
favor of a non-representative government which was 
effectively commanded by the Troika under conditions 
of fiscal occupation.

■ the Fund’s system risk detection is inadequate10, 
its economic project for the sustainability of the Greek 
debt was ill-founded11, and if the Fund did not under-
take a detailed systemic risk assessment, beyond the 
evidence of the large exposure of the European banks12  
then the Board’s decision was in breach of the Fund’s 
internal laws.

2. Is the debt to the IMF legitimate?
Considering that a debt is illegitimate when the con-

ditions attached to the loan included policy prescrip-
tions that violate national laws or human rights stand-
ards, IMF loans are illegitimate for the same reasons 
that they are illegal since the conditions included policy 
prescriptions that infringed human rights obligations 
(see above).

The debt is also illegitimate because it was con-
verted from private (commercial) to public debt under 

pressure of the creditors.
■ The prepared statement to the IMF Board for the 

May 9 2010 meeting stated that: “The risks of the pro-
gramme are immense… As it stands, the programme 
risks substituting private for official financing. In other 
and starker words, it may be seen not as a rescue of 
Greece, which will have to undergo a wrenching adjust-
ment, but as a bailout of Greece’s private debt holders, 
mainly European financial institutions13.”

■ The risk that the programme would undermine 
the ability of Greece to repay the Fund is stressed and 
repeated in the Programme Reviews14. The IMF unduly 
delayed a restructuring that was acknowledged as inev-
itable from the outset and several EDs strongly warned 
that restructuring should have been on the table in 
201015. Its exclusion was deemed a political motive of 
pandering to powerful European interests in the IMF 
and to safeguard the European financial sector. This is 
confirmed by the statement made by the IMF Managing 
Director on 28th April 2010: “… the situation is serious, 
not only for Greece but for all the Euro-zone now. And 
the stability of the Euro-zone is really the point which 
is at stake”16. This clearly demonstrates that the IMF in-
tervention was solely aimed at protecting the interests 
of private creditors.

3. Is the debt to the IMF odious?
Considering that debt is odious if the lender knew or 

ought to have known that the loan is unconscionable 
and whose effect is to deny people their fundamental 
civil, political, economic, social and cultural rights, debts 
to the IMF is odious, since the IMF knew that measures 
were ineffective and lead to serious violations of so-
cio-economic rights. Indeed:

■ The IMF was aware that its loans and the condi-
tionalies were unconscionable as we have shown above.

■ Furthemore, as decades of structural adjustment 
led by the IMF and the World Bank in the developing 
world has amply demonstrated, it was more than fore-
seeable that the measures imposed by the Troika on 
Greece will have had some substantial impact on hu-
man rights. It was thus unreasonable for the creditors 
to impose such conditionalities on Greece, hence the 
economic and social crisis could be seen as the direct 
result of unreasonable conditionalities.

C. ASSESSMENT  
OF THE DEBT TO THE ECB
1. Is the debt to the eCB legal?

Considering that debt, which breach established le-
gal procedures are illegal, the debt to the ECB should 
be considered as illegal, since:

■ The ECB over-stepped its mandate by imposing, 
via its participation to the Troika, the application of 
macroeconomic adjustment programmes (e.g. the de-
regulation of the labour market).

■ According to Article 130 TFEU: “(...) neither the 
European Central Bank, nor a national central bank, 
nor any member of their decision-making bodies shall 
seek or take instructions from Union institutions, (...) 
from any government of a Member State or from any 
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other body. (…) The Union institutions, bodies, offices or 
agencies and the governments of the member states  
undertake to respect this principle and not to seek to 
influence the members of the decision-making bodies 
of the European Central Bank or of the national central 
banks in the performance of their tasks.” ECB has es-
tablished a conditionality that links its SMP purchases 
to the policies of the members states, in particular the 
rigorous application of fiscal measures (see chapter 3), 
which is illegal regarding the requirement of central 
bank independence. Nonetheless, the ECB announced 
in 2012 that it would undertake outright transactions 
in secondary sovereign bond markets, namely, Outright 
Monetary Transactions (OMT), adding that “a necessary 
condition for OMTs is strict and effective conditionality 
attached to an appropriate EFSF/ESM programme.”

Considering that debt involving clear misconduct by 
the lender, or debt whose attendant conditions contra-
vene the law or public policy should be considered as 
illegal, debt to the ECB are illegal, because:

■ The measures laid down in the MoUs, which are de 
facto conditions attached to the SMP, breach the rights 
protected by the Greek Constitution and international 
human rights treaties. The ECB, as part of the Troika, is 
co-responsible for violation of human rights.

■ The ECB acted in bad faith (which is illegal) within 
the SMP because it bought Greek bonds on the sec-
ondary market but demanded the full reimbursement 
of both capital (nominal value) and accrued interest.

■  The ECB decided to return the profit made on cap-
ital and interest to Greece but only under the condition 
that Greece agrees to implement the reforms imposed 
within the programme period. The decision to withhold 
the interest which accrued to Greek bonds and thus 
refuse to give it to its legal recipient (namely Greece) 
constitutes a clear case of coercion by which to force 
the government to accept the conditions imposed by 
its creditors.

■ The ECB placed illegal pressure upon the Greek 
government. On February 4, 2015 the European Central 
Bank announced that from February 11 it would cease 
to accept Greek Government bonds as collateral, stating 
that “it is currently not possible to assume a success-
ful conclusion of the programme review.” By pressur-
ing the Greek Government which was then engaged in 
negotiations with its creditors, the ECB contravened 
Article 130 TFEU17. Consequently, the ECB aggravated 
the crisis and increased the financial instability of the 
euro and the Eurozone, which is grossly contradictory 
of its mandate.

2. Is the debt to the eCB legitimate?
Considering that a debt is illegitimate if its attendant 

conditions were grossly unfair, unreasonable, uncon-
scionable or otherwise objectionable, or because the 
conditions attached to the loan, security or guarantee 
included policy prescriptions that violate national laws 
or human rights standards, the debt to the ECB are 
illegitimate for the same reasons that they are illegal 
(see above: debt to the ECB involving a clear misconduct 
by the ECB and the conditions laid down in the MoUs 
contravene the law and public policy).

Considering that a debt is illegitimate if the loan, 
security or guarantee was not used for the benefit of 
the population, debt to the ECB are illegitimate, since 
the principal reason of the SMP was to serve the inter-
ests of the private financial sector, allowing the major 
European private banks to dispose their Greek bonds.

3. Is the debt to the eCB odious?
Considering that debts are odious if the lender knew 

or ought to have known that those debts are uncon-
scionable and whose effect is to deny people their fun-
damental civil, political, economic, social and cultural 
rights, the debts to the ECB are odious, given its deci-
sion to connect its buyback of the bonds with the SMP, 
which required Greece’s implementation of the MoU. 
The ECB knew or ought to have known (as a European 
Institution it has failed to meet the most basic of re-
quirements to prevent human rights violations in the 
policies they pursue) that the conditions encompassed 
in the MoU are illegal and evidently against the inter-
ests of the Greek people and the Greek State, chief-
ly because of the abusive clauses in the agreements 
between Greece and its creditors. The effect of those 
clauses was to deny the Greek people their fundamental 
civil, political, economic, social and cultural rights, as 
well as restrict or even dissolve the sovereignty of the 
Greek state.

D. ASSESSMENT  
OF THE DEBT TO THE EFSF
1. Is the debt to the eFSF legal?

Considering that debts which do not respect the 
proper legal procedures are illegal, it follows that the 
debt to the EFSF should be considered as illegal, be-
cause:

■  Article 122(2) TFEU was violated. The Commis-
sion and the Council’s legal justification for the EU loan 
to Greece was predicated on Article 122(2) which allows 
the financing of another member state when there are: 
“severe difficulties caused by natural disasters or ex-
ceptional occurrences beyond its control”. However it 
was not the case for Greece, since its situation was 
comparable to other EU states, only deteriorating after 
the implementation of the conditionalities stipulated in 
the pertinent MoU. Furthermore, the manipulations of 
statistics were used to increase dramatically the fiscal 
deficit (see chapter 2) so as to justify the bail out pro-
gramme (MoU).

Considering that debts, which involve clear miscon-
duct by the lender or which suffer from conditions that 
contravene the law or public policy, should be consid-
ered as illegal, debt to the EFSF is illegal, because:

■  the measures laid down in the MoU, which in turn 
constitute conditions imposed by the EFSF, breach sev-
eral socio-economic rights and civil liberties protected 
by the Greek Constitution, as well as the European and 
international human rights treaties.

■  The EFSF Framework Agreement 2010 and the 
Master Financial Assistance Agreement of 2012 con-
tain several abusive clauses (revealing clear misconduct 
on the part of the lender). For example, it is stipulated 
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that the agreement has to be implemented even if it 
is found to be illegal. If pertinent clauses were applied, 
it implies that states participating in the EFSF pursue 
illegal activities.

2. Is the debt to the eFSF legitimate?
Considering that a debt is illegitimate if the terms 

and conditions attached to the loan, security or guar-
antee (from which it originates) infringed the law (both 
national and international) or public policy, or if such 
terms or conditions were grossly unfair, unreasonable, 
unconscionable or otherwise objectionable, or because 
the conditions attached to the loan, security or guar-
antee included policy prescriptions that violate national 
laws or human rights standards, it follows that the debt 
to the EFSF is illegitimate for the same reasons that 
they are illegal (see above: the EFSF Framework Agree-
ment 2010 and the Master Financial Assistance Agree-
ment of 2012 contain several abusive clauses and the 
MoU breach the Greek Constitution and several human 
rights Covenants). Furthermore, the EFSF bailout was 
channeled through an escrow account. This account is 
controlled by an external “commissioner” of the Troika18. 
The majority of the second bailout funds have not gone 
through the government’s budget. The EFSF did not re-
spect the sovereign rights of the Hellenic Republic to 
manage its own money.

Considering that a debt is illegitimate if the loan, 
security or guarantee was not intended, or indeed used, 
for the benefit of the population, it follows that the 
debts to EFSF are illegitimate because:

■  As it is shown in the Chapter 4: the 2012 agree-
ment objective of the EFSF is explicitly the “recapitali-
zation of financial institutions”;19 the PSI programme re-
cycles “other” unspecific obligations into debt towards 
the EFSF without any benefit for Greece; the EFSF im-
pose Greece abusive costs, even if the disbursement 
does not take place.

■  The EFSF financial regulatory status benefits 
banks. International regulatory frameworks Basel II and 
III and the European regulation frameworks categorize 
the EFSF assets as 0% risk weighting assets, which 
by no means corresponds to its credit ratings. Banks 
benefit from public guarantees and favourable regu-
lations to increase profits, while maintaining capital 
ratios untouched20. 

3. Is the debt to the eFSF odious?
Considering that debt is odious if the lender knew 

or ought to have known that those debts were incurred 
in violation of democratic principles (including consent, 
participation, transparency and accountability), and 
used against the best interests of the population of 
the borrower State, or are otherwise unconscionable, 
the effect of which is to deny people their fundamental 
civil, political, economic, social and cultural rights, it 
follows that the debt to the EFSF is odious, because:

■  The EFSF knew or should have known that the 
conditionalities incorporated in the MoU were breach-
ing human rights. As we have shown in Chapter 7, each 
Euro Area (Lender) Member State is required to ensure 
that non-state actors (such as the EFSF), whose con-

duct the state is in a position to influence, are prohibited 
from impairing the enjoyment of such rights.

■  The EFSF knew that the abusive clauses in the 
agreements were against the interest of the Greek peo-
ple and the Greek State. The effect of those clauses is 
to deny Greek people their fundamental civil, political, 
economic, social and cultural rights but also to deny the 
Greek State its sovereignty.

Furtherore, we must keep in mind that the EFSF suf-
fers from a serious democratic legitimacy deficit. The 
EFSF, managing the EU public funds, was constituted 
as a private firm outside the ambit of the EU law, in 
the form of a Special Purpose Vehicle (SPV) similar to 
a hedge fund and incorporated in Luxembourg, one of 
the world’s major tax havens. Therefore, it is not an 
institution predicated on democratic principles, particu-
larly openness and accountability, representative of and 
committed to the protection of fundamental rights.

D. ASSESSMENT  
OF THE BILATERAL LOANS

1. Are bilateral loans legal?
Considering that debt which do not respect the prop-

er legal procedures provided for by the domestic law 
of the parties are illegal, the bilateral loans should be 
considered as illegal, since:

■  As it has been seen, the procedure provided for by 
the Greek constitution has not been respected.

■ The Commission (composed by States) was meant 
to verify Greece’s obedience to the MoU before each 
disbursement. The Commission had also powers such as 
to coordinate and manage; negotiate; open the account 
in the ECB to process all payments. And yet, neither the 
EU commission nor any other State has taken or imple-
mented either any impact assessment or applied any 
other mechanism that could have assessed the impact 
of the conditionalities on the exercise of human rights 
by the people in Greece.

Considering that debts, which involved clear mis-
conduct by the lender or had conditions that contra-
vened the law or public policy are illegal, the bilateral 
loans should be considered as illegal since there was a 
breach of both EU law and of international law to side-
line human rights in the design of the macroeconomic 
programmes:

■  The conditions attached to these loans breached 
human rights obligations provided for by the Greek 
constitution and several European and International 
human rights instruments to which the lenders states 
are parties and from which stemmed some extraterri-
torial obligations.

■  As it is underlined in Chapter 7, the European 
Lenders (States and Institutions) have also breached 
several articles of the TEU (articles 2 and 3) and the 
TFUE (article 9).

■  The Loan Facility Agreement contains abusive 
clauses (revealing a clear misconduct of the lender) such 
as stating that provisions of the agreement have to be 
implemented even if they were found illegal and those 
stating that Greece hereby irrevocably and uncondition-
ally waives all immunity.
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2. Are bilateral loans legitimate?
Considering that a debt is illegitimate if the condi-

tions attached to the loan included policy prescriptions 
that violate national laws or human rights standards, 
bilateral loans are illegitimate for the same reasons 
that they are illegal, since the conditions included poli-
cy prescriptions that infringed human rights obligations 
(see above).

Considering that a debt is illegitimate if the loan 
was not used for the benefit of the population, bilateral 
loans are illegitimate since:

■  They have not been used for the benefit of the 
population of Greece, they have merely enabled the pri-
vate creditors of Greece to be bailed out.

■  The interest rates were too high compared to the 
interest rates lender countries were paying the market,  
so much so that they were reduced later.

3. Are bilateral loans odious?
Considering that debt is odious if the lender knew 

or ought to have known that this debt was incurred in 
violation of democratic principles (including consent, 
participation, transparency, and accountability), and 
used against the best interests of the population of 
the borrower State, or is unconsciable and its effect is 
to deny people their fundamental civil, political, eco-
nomic, social and cultural rights, bilateral debts are 
odious since:

■  The lender states could not argue that they were 
not aware of such potential violations. We must remind 
that neither in 2010, nor in 2012, was there any attempt 
to assess the human rights impacts of the macroeco-
nomic adjustment and fiscal consolidation that were the 
conditions for the loans. In the case of the 2012 MoU, 
the harms were widely known by then.

■  They also knew that conditions attached to the 
loans have clearly been imposed on Greece, and that 
participation, transparency, and accountability princi-
ples have not been respected in this respect.

■  Furthermore, European States (which are 
also members of the IMF) knew since 2010 that the 
loans will serve merely some private interest and the 
austerity measures lead to serious violations of so-
cio-economic rights. See the above, “Assessment of 
the debts to the IMF”.

E. ASSESSMENT OF THE DEBT  
TO THE PRIvATE CREDITORS

Private creditors fall into three main groups: banks, 
hedge funds, and small holders. Auditing the public 
debt should make it possible to find a way to com-
pensate small holders and treat them differently as 
compared to others. Less informed than banks and 
hedge funds, small holders are victims of the banks’ 
actions. One should remember that the Greek govern-
ment encouraged its citizens to buy bonds that were 
presented as secure and profitable investments at a 
time when the same government paid laid-off workers 
in sovereign bonds21. One should also keep in mind that 

some private creditors whose loans were not contract-
ed under Greek law could decline the credit-swapping 
operation, or “hold out” which demonstrates that cred-
itors were not, in fact, treated equally.

1. Is debt 
to the private creditors legal?

Considering that debts which involved a clear mis-
conduct by the lender should be considered as illegal, 
it follows that part of the debt to private creditors is 
equally illegal because:

■  Private banks conducted themselves irrespon-
sibly before the Troika came into being. For example, 
in the report they submitted after their inquiry into 
the role of the Troika concerning the Eurozone coun-
tries involved in bailout programmes22, MEPs Othmar 
Karas and Liem Hoang Ngoc emphasized the dual re-
sponsibility of banks and States. They regretted “that 
the burden has not been shared among all who acted 
irresponsibly and that the protection of bondholders 
was seen as an EU necessity in the interests of fi-
nancial stability”23. Private banks failed to observe 
their due diligence obligations and yet still received 
significant profits from the Greek State. In its 2013 
report, the Bank of Greece identified several elements 
explaining changes in Greece’s debt-to-GDP ratio and 
measuring their respective contributions to these 
changes. For the years 2009, 2010, 2011 and 2012, 
the portion that can be attributed to the snowball ef-
fect was respectively 6.2%, 11.2%, 16.9% and 18%24. 

■  Some private creditors such as hedge funds act-
ed in bad faith. Bad faith may be found in the specula-
tion on public debts by private investors, particularly 
hedge funds, through financial instruments such as 
credit default swaps.

Considering that debts contracted in violation of 
domestic law are illegal, some local debts to private 
creditors should be considered as illegal. For instance, 
the municipality of Zografou was granted a €25 million 
loan by the Austrian bank KommunalKredit, a subsidiary 
of Dexia, for a project which did not get approval from 
state auditors as required by law25. 

2. Is debt  
to the private creditors legitimate?

Considering that a debt is illegitimate if the terms 
and conditions attached to that loan, security or guar-
antee infringed the law, or if such terms or conditions 
were grossly unfair, unreasonable, unconsciable or oth-
erwise objectionable (such as bearing excessively high 
interest rate), some parts of the debts to private banks 
and hedge funds are illegitimate for the same reasons 
that they are illegal (see above).

Furthermore, Greek banks have been abundantly re-
capitalized by tax-payers since the second programme, 
adopted by the Eurogroup on 21 February 2012, com-
mited €48 billion for recapitalization. Such assistance, 
which mainly benefits bank shareholders, may rightly 
be considered illegitimate.
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3. Is debt 
to the private creditors odious?

Considering that a debt is odious if the lender knew 
or ought to have known that it was incurred in violation 
of democratic principles and used against the best in-
terests of the population of the borrower State, debts 
to private banks and hedge funds are odious.

Indeed, the private sector was insulated from a 
great part of Greek debt because of pressure exerted 
by the Troika, which suffers from a serious democratic 
legitimacy deficit. Since major private creditors (banks, 
hedge funds) were aware that these debts were not in-
curred in the best interests of the population but rather 
for their own benefit, it is beyond doubt that a large part 
of this debt is of an odious nature.
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S everal legal mechanisms enable States to uni-
laterally repudiate or suspend debts that are 
illegitimate, odious, illegal or unsustainable. 

A first range of mechanisms are dedicated 
to the repudiation of illegitimate, odious and illegal debt 
since they integrate subjective elements that take into 
account the behavior of the creditors. Unilateral repu-
diation is justified by peremptory considerations of jus-
tice and equity, but is also founded on sovereignty and 
self-determination. This is the case where there is an 
absence of good faith based on Article 26 of the Vienna 
Convention on the Law of Treaties (VCLT) which pro-
vides that treaties are binding and must be performed 
in good faith. Bad faith in the case at hand was to be 
achieved by rendering Greece financially subservient 
and by imposing measures violating fundamental so-
cio-economic and civil and political rights of the Greek 
people as well as domestic legislation. Moreover, the 
sustained pressure on Greece to bypass its constitu-
tion and violate its human rights obligations, as well as 
the creditors’ interference in the country’s political and 
economic affairs constitutes a form of coercion. Such 
coercion is in itself a ground of invalidity under Article 
52 VCLT. The VCLT’s reference to “force” in Article 52 
may be construed as including forms of economic co-
ercion. It is then to be noted that, in the case at hand, 
statements made by creditors, even speculative ones 
which were known to culminate, or which would have 
knowingly had the effect of deteriorating/harming the 
Greek economy and the livelihood of the Greek people 
constitute a species of unilateral coercive measures. 
These are prohibited under international law and vi-
olate the UN Charter. It is well accepted that when a 
country becomes the target of actions that are known 
to harm its economy (especially to the benefit of its 
lenders) and the livelihood of its people, it may resort 
to lawful countermeasures. Indeed, under customary in-
ternational law and Articles 49ff of the ILC’s Articles on 
State Responsibility (ASR) an injured state may violate 
an otherwise international obligation against another 
(responsible) state if that other state has committed an 
internationally wrongful act. The violation committed 
by the injured state has the purpose of inducing the 
responsible state to comply with its obligations. 

Finally, one should highlight the fact that the Greek 
people have not received an unjust advantage or any 
other benefit from the accrued debt, and thus Greece 
is under no obligation to repay that part of the initial 
capital (deemed odious, illegal or illegitimate) as a form 
of unjust enrichment.

A second range of mechanisms apply in respect of 
unsustainable debt. Contrary to the ones listed above, 
these are mechanisms that apply objectively, irrespec-
tive of the creditor’s behavior. In such situations, the 
debt cannot be repudiated but merely suspended. In 
this respect, Greece may lawfully have recourse to two 
grounds that render its debt obligations invalid. The 
first concerns the state of necessity. In accordance with 
Article 25 of ILC’s ASR, the term “necessity” is used to 
denote those exceptional cases where the only way a 

state can safeguard an essential interest threatened 
by a grave and imminent peril is, for the time being, 
not to perform some other international obligation of 
lesser weight or urgency. In the case at hand, due to 
the economic and social crisis in Greece, the conditions 
required for the defence of necessity are satisfied. The 
second ground concerns the right to unilateral insol-
vency. Although creditors are generally opposed to 
such possibility as it precludes them from being paid, 
sovereign insolvency is a reality in international affairs, 
acknowledged in both theory and practice. If a state 
then enjoys the right to become insolvent, it is clear 
that unilateral insolvency constitutes a circumstance 
precluding wrongfulness of the borrower’s international 
obligations, namely its borrowing obligations.

SECTION I: THE RIGHT TO UNILATERAL 
REPUDIATION OF ODIOUS, ILLEGAL 
AND ILLEGITIMATE DEBT UNDER 
INTERNATIONAL LAW

The existence of odious, illegal or illegitimate debt 
may justify its unilateral repudiation by the debtor state 
if such repudiation is not arbitrary, discriminatory and 
does not give rise to unjust enrichment. The absence 
of significant case law or a large body of unilateral de-
nunciations is due to the fact that in most cases debt-
or states (and their lenders) find it more appropriate, 
politically and financially, to come to other negotiated 
terms. Such negotiated settlements, however, do not di-
minish the rule against odious debt and the entitlement 
of states to unilaterally repudiate it. Indeed, unilateral 
repudiation is justified by peremptory considerations of 
justice and equity1, but is also founded on sovereignty 
and self-determination. In the present report, the legal 
basis of a Greek unilateral repudiation of that part of 
its debt which is odious, illegal and illegitimate is pred-
icated on the following considerations:

1. Absence of good faith
Under Article 26 of the Vienna Convention on the 

Law of Treaties (VCLT) treaties are binding and must be 
performed in good faith2. The ILC Commentary stresses 
that good faith is a legal principle and forms an inte-
gral part of pacta sunt servanda. The principle whereby 
agreements are to be honored applies only where both 
parties act in good faith. In fact, Article 69(2) VLCT 
is adamant that “acts performed in good faith before 
the invalidity was invoked are not rendered unlawful 
by reason only of the invalidity of the treaty”; thus im-
plicitly accepting that acts performed in bad faith are 
always unlawful. Although the absence of good faith 
does not automatically always lead to the invalidity of 
an agreement, it justifies in exceptional circumstances 
denunciation of the treaty under Article 56 (1) (b) VCLT 
(a right of denunciation implicit in the nature of the 
treaty). In the case at hand, the agreements entered 
into between Greece and its creditors were known to 
all parties to violate the Greek constitution. In addition, 
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it was known to all parties that they violated Greece’s 
treaty obligations under pertinent human rights trea-
ties and customary international law. In the situation at 
hand, bad faith is additionally manifested through the 
ultimate aim of the creditors, which was not to secure 
Greece’s liquidity (so-called bail out), but rather, among 
others, to transform private debt into public debt and 
thus salvage big private banks and their shareholders. 

This was to be achieved by rendering Greece finan-
cially subservient and by imposing measures violating 
fundamental socio-economic, civil and political rights 
of the Greek people. Equally, lender states and financial 
institutions with excellent credit rating and thus access 
to low interest were able to lend to Greece with a much 
higher interest under the guise of a ‘bailout’, such as 
the ECB’s purchase of sovereign bonds from secondary 
markets at half their nominal value but later demanding 
an extortionate rate of interest from Greece while all the 
time claiming to have bought Greek sovereign bonds in 
order to contribute to the Greek economy and bailout. In 
addition, Greece’s need for liquidity was met with a set 
of measures whose aim was to extinguish its economic 
and political sovereignty. 

2. The legal effect of creditors violating 
domestic laws

Bad faith was further manifested in the blatant vi-
olation of Greek law, particularly the Constitution. A 
characteristic example was the promulgation of Article 
1(9) of Law 3847/2010, which effectively bypassed Ar-
ticles 28 and 36 of the Greek constitution as regards 
the requirement of parliamentary approval in respect 
of foreign agreements. Such constitutional violations 
were clearly engineered by both parties as they paved 
the way for legislation recommended by the creditors (or 
agreements dictated by creditors) to be adopted as law 
without parliamentary approval. While generally obliga-
tions under international law supersede contrary obliga-
tions under domestic law, this principle is inapplicable 
where the parties’ agreement knowingly and purposely 
violates fundamental provisions of domestic law (par-
ticularly of a constitutional nature). This is because such 
an agreement violates the principle of legality, fails to 
satisfy good faith and breaches other parties’ legitimate 
expectations. Article 46(1) VCLT expressly states that 
the violation of domestic law regarding competence to 
conclude treaties is a ground invalidating that state’s 
consent if the violation, as in the case at hand, was 
‘manifest and concerned a rule of law of its internal law 
of a fundamental importance’.

3. Precedence of human rights over 
other contractual obligations

As the present report has shown, Greece was effec-
tively coerced into violating fundamental human rights 
obligations through a series of agreements, such as the 
2010 Intercreditor Agreement and Loan Facility Agree-
ment and MoUs whereas sovereign creditors have an 
obligation not to frustrate or force another party to 

violate its obligations. The violation of human rights 
through conditionalities affects the validity of the debt 
contracts3. 

Such an obligation for creditors to respect human 
rights is first and foremost an ethical one, for no state 
can legitimately claim to be discharging its own hu-
man rights obligations territorially while at the same 
time actively pressuring another state to violate its 
own obligations. Secondly, convincing a state to effec-
tively and totally suspend or contract out of its human 
rights obligations constitutes a clear interference in 
its domestic affairs, irrespective if the latter formally 
consents. To the extent that Greece’s agreements with 
creditors are in conflict with jus cogens norms (e.g. eco-
nomic self-determination) these are void under Article 
53 VCLT. 

The primacy of human rights has been clearly en-
shrined in Article 103 of the UN Charter but also in many 
reports and statements made by UN institutions. Ac-
cording to Article 103 of the UN Charter: “In the event 
of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their 
obligations under any other international agreement, 
their obligations under the present Charter shall prevail”. 
These obligations include the promotion of universal re-
spect for, and observance of, human rights for all.

The UN Guiding Principles on Foreign Debt and Hu-
man Rights, which although not binding as such but 
reflecting customary law where it iterates the human 
rights obligations of states, emphasizes that:

“All States have the obligation to respect, protect 
and fulfil human rights. In this regard, they should en-
sure that any or all of their activities concerning their 
lending and borrowing decisions, those of international, 
national public or private institutions to which they be-
long or in which they have an interest, the negotiation 
and implementation of loan agreements or other debt 
instruments, the utilization of loan funds, debt repay-
ments, the renegotiation and restructuring of external 
debt, and the provision of debt relief when appropriate, 
do not derogate from these obligations” (para. 6).

“International organizations have an obligation to re-
spect human rights. This implies a duty to refrain from 
formulating, adopting, funding and implementing poli-
cies and programmes which directly or indirectly contra-
vene the enjoyment of human rights” (para. 9).

“States should ensure that their rights and obliga-
tions arising from external debt agreements or arrange-
ments do not hinder the progressive realization of eco-
nomic, social and cultural rights” (para. 16).

4. Coercion in debt restructuring
The majority of the debt instruments encompassed 

a degree of coercion. Indeed, where a state is coerced 
into violating its constitutional, treaty and customary 
obligations in order to secure credit and liquidity, es-
pecially where it is forced to forego a significant part 
of its legislative and socio-economic sovereignty, it is 
deemed as having consented under a high degree of co-
ercion. In the case at hand this was further manifested 



60

through reprehensible conditionalities, combined with 
interference in constitutional processes (such as severe 
opposition to a proposed referendum in 2011 and un-
veiled threats to the Greek electorate in all elections 
since 2010). Coercion as a ground of invalidity under 
Article 52 VCLT refers to the threat or use of force. The 
VCLT’s  reference to “force” may be construed as includ-
ing forms of economic coercion and should not neces-
sarily be limited to “armed force”. Indeed, a number of 
international instruments refer to economic pressure 
as a form of aggression4. 

This type of economic coercion also qualifies as un-
lawful intervention in the domestic affairs of a state 
which, although does not invalidate consent, may none-
theless offer a basis for denouncing a treaty under Ar-
ticle 56 (1) (b) VCLT. 

The employment of coercion in the negotiation and 
signing of an instrument, whether a treaty or contract, 
gives rise to severe implications for the instrument in 
question as well as the parties’ relationship5. Although 
Articles 51 and 52 of the VCLT refer to the coercion 
of individual state negotiators or coercion through the 
threat or use of force, it is clear that in situations where 
a government as a whole is forced to accept significant-
ly unbalanced terms, lest be sanctioned with an acute 
(real or speculative) financial crisis (especially when its 
origin and effects are controlled by the other parties)6 

with unforeseen consequences, that the level of coer-
cion is tantamount to that envisaged in Article 52 VCLT. 

5. Unilateral coercive measures by 
creditors

The creditors’ bad faith and illegitimate pressure 
(coercion or duress) on Greece to accept the terms of 
the various agreements and instruments, as well as 
the financial consequences of unilateral acts, ultimate-
ly culminated into a situation whose legal effects are 
tantamount to unilateral coercive measures. In the case 
at hand, statements made by creditors, even specu-
lative ones which were known to culminate, or which 
would have knowingly had the effect of deteriorating/
harming the Greek economy and the livelihood of the 
Greek people constitute a species of unilateral coercive 
measures. Unilateral coercive measures are prohibited 
under international law, violate the UN Charter and are 
not considered lawful countermeasures7.

6. Lawful countermeasures
As has been demonstrated in the present report, the 

creditors have committed internationally wrongful acts 
by imposing upon the Greek government several meas-
ures that violate rights enjoyed by the Greek people. 

Furthermore, in the run-up to the Greek debt crisis, 
EU member states and the IMF, among others, entered 
into negative statements about the Greek economy that 
had a direct adverse impact on the country’s capacity 
to borrow with lower interest rates. Further speculation 
through other statements about the country’s exit from 
the Eurozone had an analogous impact and among oth-
er effects induced a significant number of Greek depos-
its to flee abroad. The same is true of similar measures 
and statements following the election to power of a 

new government in 2015. 
The outcome of these observations is that when a 

country becomes the target of actions that are known 
to harm its economy (especially to the benefit of its 
lenders) and the livelihood of its people, it may resort 
to lawful countermeasures. Greece is therefore entitled 
to pertinent countermeasures, especially by repudiating 
debts attached to, or arising from, the MoUs, the 2010 
Intercreditor Agreement and Loan Facility Agreement. 

Indeed, under customary international law and Ar-
ticles 49ff of the ILC’s Articles on State Responsibility 
(ASR) an injured state may violate an otherwise inter-
national obligation against another (responsible) state 
if that other state has committed an internationally 
wrongful act. The violation committed by the injured 
state has the purpose of inducing the responsible state 
to comply with its obligations. 

7. The absence of unjust enrichment
Bad faith, the satisfaction of self-interests, the ab-

sence of legality and the detrimental effects of the con-
ditions imposed on Greece to its economy and the liveli-
hood of its people render the pertinent part of the debt 
odious, illegal or illegitimate. The Greek people have 
not received an unjust advantage or any other benefit 
– quite the contrary – from the accrued debt, therefore 
Greece, is under no obligation to repay that part of the 
initial capital (deemed odious, illegal or illegitimate) as 
a form of unjust enrichment8. The same is true in re-
spect of interest (simple or compound) which arises as 
a result of odious, illegal or illegitimate capital in the 
form of loans, assurances or other. The case against 
unjust enrichment is further reinforced by the fact that 
while Greece has made a surplus and has dramatically 
slashed public spending its debt continues to grow. 

SECTION II: THE RIGHT TO UNILATERAL 
SUSPENSION OF UNSUSTAINABLE 
DEBTS UNDER INTERNATIONAL LAW

1. Unilateral debt suspension based on 
the state of necessity

The definition of necessity is provided by Article 25 
of the ILC Articles on State Responsibility which has 
been widely used and recognized by international courts 
and tribunals9. As explained in the commentary to Ar-
ticle 25, the term “necessity” is used to denote those 
exceptional cases where the only way a state can safe-
guard an essential interest threatened by a grave and 
imminent peril is, for the time being, not to perform 
some other international obligation of lesser weight or 
urgency10. Pursuant to Article 25, four conditions are 
required for a lawful invocation of necessity. The Greek 
case satisfies them all. Greece can therefore suspend 
the unsustainable part of its debt. 

a) The measure shall safeguard an essential in-
terest of the State against a grave and imminent 
peril

In the Socobel case11, counsel for the Greek Govern-
ment rightly stated that “doctrine recognizes in this 
matter that the duty of a Government to ensure the 



61

proper functioning of its essential public services out-
weighs that of paying its debts. No State is required to 
execute, or to execute in full, its pecuniary obligation if 
this jeopardizes the functioning of its public services 
and has the effect of disorganizing the administration 
of the country. In the case in which payment of its debt 
endangers economic life or jeopardizes the adminis-
tration, the Government is, in the opinion of authors, 
authorized to suspend or even to reduce the service of 
debt”12.  The Counsel for the Belgian government replied 
that: “a learned survey  . . . Mr. Youpis [the counsel for 
the Greek government] stated yesterday that a State 
is not obliged to pay its debt if in order to pay it would 
have to jeopardize its essential public services. So far 
as the principle is concerned, the Belgian Government 
would no doubt be in agreement.”

An ICSID tribunal in the LG&E case has followed this 
view in finding that economic and financial interests 
can also be considered as essential interests.13 In this 
respect, the tribunal pointed out several socio-econom-
ic indicia which allowed Argentina to lawfully invoke a 
state of necessity14. These included:

■ Unemployment rate of 25%;
■ Almost half of the Argentine population living be-

low the poverty line;
■ “Health care system teetered on the brink of col-

lapse”;
■ Government forced to decrease its per capita 

spending on social services by 74%.
In the Continental case, an ICSID tribunal shared this 

view and also set out a set of concrete factors:
“It is impossible to deny, in the Tribunal’s view, that a 

crisis that brought about the sudden and chaotic aban-
donment of the cardinal tenet of the country’s econom-
ic life, such as: 

■ the near collapse of the domestic economy; 
■ the social hardships bringing down more than half 

of the population below the poverty line; the immediate 
threats to the health of young children, the sick and 
the most vulnerable members of the population….that 
all this taken together does not qualify as a situation 
where the maintenance of public order and the pro-
tection of essential security interest of Argentina as a 
state and as a country was vitally at stake”15. 

As it has been demonstrated in chapters 5, 6 and 7 
of the present report, it is clear that essential interests 
of Greece are equally under imminent peril.

b) The measure must be the only way to safeguard 
the essential interest in question

It is clear from the ILC Articles commentary that 
the state can take several measures, and thus the ex-
pression “only way” shall not be construed literally. In 
the LG&E case the tribunal stated that a state may 
have several responses at its disposal to maintain pub-
lic order or protect its essential security interests. As 
these austerity measures have directly culminated in 
serious and flagrant human rights violations and have, 
as such, jeopardized essential interests of Greece, it 
is evident that the suspension of that part of the debt 
which is odious, illegal or illegitimate is now the only 
solution for Greece in order to safeguard the interests 
at stake. As has been well demonstrated, the violation 

of human rights is closely linked to the economic and 
social environment, which is the result of a debt crisis. 
During the past five years, measures implemented were 
seen by most of the international economic actors as 
the only way to prevent Greece from defaulting, and this 
continues to be the case. This means that in the eyes of 
Greece’s creditors there exist merely two options: im-
plementing austerity measures or defaulting. A default 
would have harmed the banks’ inerests. 

c) The measure shall not impair an essential in-
terest of the State or states towards which the 
obligation exists, or of the international commu-
nity as a whole

This condition means that the interest of the other 
states threatened by the non-fulfillment of the obliga-
tion has to be inferior to the essential interest of the 
first state. In the case of Greece, as we have shown in 
the present report, the consequences to be borne by the 
creditors of Greece are substantially low, and cannot, in 
any case, be seen as essential interests.

d) The state shall not have contributed to the situ-
ation of necessity and the international obligation 
in question shall not exclude the possibility of in-
voking necessity

The commentary to Article 25 makes it clear that 
the contribution to the situation of necessity must be 
“sufficiently substantial and not merely incidental or 
peripheral”16.  In the case of Greece, it is clear that the 
Troika is responsible for the economic and social dis-
aster that has engulfed the country. As we have shown, 
the margin of appreciation at the disposal of Greece 
was very narrow and did not enable it to freely imple-
ment any meaningful economic and social programme. 
We have shown that Greece was effectively forced to 
accept such conditionality through political and eco-
nomic pressure, mainly undertaken by two of the more 
powerful countries in the EU (France and Germany). In 
this context, Greece cannot be seen as having substan-
tially contributed to the situation. 

2. The right to unilateral sovereign 
insolvency

There is no rule under international law that prevents 
states from becoming insolvent by unilateral means. 
This is especially true when a state becomes factually 
insolvent, whether because its debt is unsustainable, 
because it is unable to meet the fundamental needs of 
its people, or because of other circumstances. The prac-
tice of states that have actually defaulted constitutes 
some practice regarding the unilateral nature of such an 
entitlement. Sovereign insolvency has received minimal 
attention in international law and practice, although it 
is well documented and was in fact rather prevalent in 
the early part of the twentieth century17. This right to 
unilateral insolvency is further corroborated by the ILA’s 
Sovereign Insolvency Study Group whose 2010 report 
proposed four policy options for debt restructuring, one 
of which was in fact full bankruptcy. In 2013 two work-
ing groups were established, one of which analysed the 
possibility of treaty-based solutions to debt restructur-
ing18. As a result, sovereign insolvency is a reality in in-
ternational affairs that is acknowledged in both theory 
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and practice, albeit fiercely resisted because the assets 
of insolvent states are protected by immunities and 
sovereign privileges against their creditors. Debt-re-
structuring, short of insolvency, therefore, is an artificial 
mechanism which effectively allows creditors to exploit 
the income-generating sources of states, namely tax-
es, customs/tariffs, natural resources royalties, forced 
privatisations and others. The idea that Greece could 
somehow become unilaterally insolvent was resisted 
by its creditors through unilateral coercive measures. 
Even though it would have been beneficial for Greece to 
become insolvent, especially in the wake of the crisis, its 
creditors continued to sustain her unsustainable debt, 
effectively prolonging an unsustainable debt.

If a state then enjoys the right to become insolvent, 
it is clear that unilateral insolvency constitutes a cir-
cumstance precluding wrongfulness of the borrower’s 
international obligations, namely its borrowing obliga-
tions. This is clearly the case when a state of necessi-
ty may be demonstrated under Article 25 of the ILC’s 
Articles on State Responsibility, as already explained. It 
would be inconceivable for a domestic court to compel 
a person to service his or her debt if his or her earnings 
did not suffice for the basic sustenance needs of his or 
her family. These observations are consistent with a 
recent award issue by an investment tribunal in Postova 
Banka AS and Istrokapital SE v Greece, where it noted 
that there is no guarantee for the repayment of sover-
eign debt, adding further that: “In sum, sovereign debt is 
an instrument of government monetary and economic 
policy and its impact at the local and international levels 
makes it an important tool for the handling of social and 
economic policies of a State. It cannot, thus, be equated 
to private indebtedness or corporate debt”19. 
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