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Oppressive conduct insufficient
to support LLC dissolution

LLCs, which were created by the New York Limited Liability
Company Law (LLCL), are hybrid business entities that combine
the tax aspects of partnerships with the limited liability of cor-
porations. The two basic principles underlying the LLCL are (1)
LLC owners (members) have flexibility in structuring
the LL.C through its operating agreement, and (2) the
LLCL provides default procedures for an LLC, which
apply unless the operating agreement clearly provides
otherwise.

The LLCL is largely silent on the remedies available
to a member facing another member’s refusal to coop-
erate in the management of the business, or worse yet,
another member’s bad faith or intentional misconduct.
As a result, judges and “business divorce” practition-
ers continue to wrestle with numerous questions about
how to protect the rights of an LLC member from the
misconduct of other LLC members.
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In some instances, the courts have created non- Daily Record
statutory remedies derived by analogy from the Busi-  ¢ojumnist

ness Corporation Law (BCL), the Partnership Law and

the common law, but in other instances the courts have denied
aggrieved LLC members remedies which are not expressly pro-
vided in the LLCL.

For example, in Tzolis v. Wolff, the Court of Appeals held that
LLC members may sue derivatively, even though the LLCL does
not expressly authorize such actions, applying the law of trusts,
corporations and limited partnerships. Similarly, in Mizrahi v.
Cohen, a 2013 decision by the Second Department, the court,
citing general equitable principles, held that the aggrieved mem-
ber was entitled to the judicial dissolution of the LLC, and that
the member was entitled to an order authorizing him to purchase
defendant’s interest in the LLC upon dissolution, even while
acknowledging that the LLCL does not authorize such a buyout.

Nevertheless, the courts have held firm to the express terms of
LLCL §702, which addresses judicial dissolution. That section
empowers a court to dissolve an LLC “whenever it is not reason-
ably practicable to carry on the business in conformity with the
articles of organization or operating agreement.” In Maiter of
1545 Ocean Avenue, LLC, the court analyzed the derivation of
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LLCL §702, the dissolution provisions of the BCL and Partner-
ship Law, and §702’s “not reasonably practicable” standard.

Although the member seeking dissolution in that case had
alleged “deadlock™ between the managing members arising from
one of the member’s violations of the operating agree-
ment, the court held that the member had to establish,
in the context of the terms of the operating agreement
or articles of incorporation, that: “(1) the management
of the entity is unable or unwilling to reasonably per-
mit or promote the stated purpose of entity to be real-
ized or achieved, or (2) continuing the entity is finan-
cially unfeasible.”

In its decision, the court cited Widewaters Herkimer
Co., LLC v. Aiello, in which the Fourth Department
held that allegations that the majority members
breached their fiduciary duty to the aggrieved mem-
bers and engaged in “unlawful or oppressive conduct
toward them” were insufficient to plead the requisite
grounds for dissolution under LLCL §702.

Recent decisions show that the courts are holding
fast to that position. In a February 2013 case, Doyle v. Ikon, LLC,
a member who had been “expelled” from the LLC sued for dis-
solution, alleging that he had been “systematically excluded
from the operation and affairs of the company.”

The First Department reversed the Supreme Court’s order
which denied defendants’ motion to dismiss and granted that
motion, finding that allegations of expulsion and systematic
exclusion were insufficient to establish that it was no longer
“reasonably practicable” for the company to carry on its busi-
ness; the court noted that the company had been able to carry on
its business after plaintiff was expelled and that the company
was financially feasible.

In Maiter of Nunziata, a July 2013 decision from the Queens
Supreme Court, a member petitioning to dissolve an LLC alleged
that the two managing members had: failed to allow him to par-
ticipate or vote in business meetings; excluded him from all
aspects and control of the business, to his financial detriment;
and engaged in “oppressive conduct” toward him. The managing
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members cross-moved to dismiss the petition for failure to state
a cause of action.

The court noted that the operating agreement provided for the
management of the LLC by the managing members and set forth
a limited number of “Dissolution Events.” The court then found
that the petition’s allegations that the aggrieved member had
been “systematically excluded” from the company’s operations
and affairs were insufficient to establish that it was no longer
“reasonably practicable” to carry on the company’s business,
because they did not show that the management of the business
was unable or unwilling to reasonably permit or promote the
stated purpose of the entity, or that continuing the entity was
financially unfeasible.

BCL §§1104 (deadlock) and 1104-a (oppression, fraudulent
conduct, looting, waste or diversion of corporate assets) authorize
an aggrieved shareholder to petition for judicial dissolution of a
corporation in order to protect his interests. Partnership Law §63
authorizes an aggrieved partner to seek dissolution when another
partner willfully or persistently commits a breach of the partner-

ship agreement or when other circumstances “render a dissolu-
tion equitable.”

Therefore, both statutes give an owner of a business a mecha-
nism to extricate himself and his investment from that business
upon a showing that the internal relationships between that
owner and the other owners are dysfunctional and untenable.

In sharp contrast, an owner of a business operated as an LLC
has no statutory mechanism to extricate himself from a similarly
dysfunctional and untenable internal relationship as long as the
business can continue operating (to the outside world) on a
financially feasible basis. While this anomaly exists, it is critical
that LLC members take steps to control their own destinies and
prevent a default to the LLCL, through well-crafted operating
agreements which include provisions addressing management
decision-making and withdrawal procedures such as buyouts
and non-judicial dissolution.

Thomas F. Knab is a pariner in Underberg & Kessler’s Litigation and
Employment Practice groups, where he concenirates his practice in the
areas of commercial law and litigation, and labor and employment lit-
igation.

Reprinted with permission of The Daily Record ©2013





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (Web Coated SWOP 2006 Grade 3 Paper)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /PDFX1a:2001
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (Web Coated SWOP 2006 Grade 3 Paper)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [792.000 1224.000]
>> setpagedevice


