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The 2003 Criminal Justice Act kick started an increasing emphasis on swiftness
and certainty in the criminal justice system. We are investigating where and when
these principles are most effective and how they are best implemented
Why this issue?
Although the concepts of swiftness and certainty were not new,
the 2003 Criminal Justice Act1 helped bring them to the forefront
of criminal justice policy. Over the last 15 years there has been a
growing emphasis on swiftness and certainty in the criminal
justice system:

Scope of the project:
We have conducted an initial review of how swift and certain justice
is currently embedded in the system and we set out in the following
slides how a frenetic policy development process has lead to the
widespread imposition of (primarily swiftness) targets, which are
achieved to varying degrees.

Where processes are dealt with in as timely a manner as
possible and sanctions are clear and definite.

We have also looked at the state of the criminal justice system
generally and assessed elements of swift and certain performance
across the core criminal justice agencies (police, crown prosecution
service, courts, and probation services). We found the focus and
impact and swift and certain focuses varied between agencies.

In the current climate of increasing recorded crime and
decreasing charge and conviction rates, the time is right to reexamine how these principles can inform conceptions of effective
justice.
There is evidence to suggest that swift and certain justice
programmes are effective in the rehabilitation of offenders and the
prevention of crime. However, this project acknowledges that the
evidence is mixed and will involve research to produce a blueprint
for embedding the principles of swift and certain justice exactly
where and when in the system they are most impactful,
and where other factors may be more important.
Sources: 1. https://www.legislation.gov.uk/ukpga/2003/44/notes?view=plain

Through this initial scoping review we have identified gaps in the
current evidence and have set out research parameters for further
investigation under four key themes – domestic violence, restorative
justice, anti-social behaviour, and prolific offenders.
Output:
We are now commencing phase two of our research to address the
gaps highlighted in this interim report, and will publish a final report
setting out key findings and recommendations.
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The principles of ‘swift and certain’ are centred around the speed at which
offenders are brought to justice following the crime occurring, and the consistent
application of justice and punishment
'Swift and certain' principles (in the criminal justice system) have mainly been studied in the context of dealing with prolific low level
offenders, rather than being applied to the whole system and to different offence types.
We are considering swiftness and certainty in the criminal justice system as a whole, looking at these principles from the perspective of both
victim and offender, and taking into account how they interact with other principles underpinning our justice system.
We are using these definitions of the principles of swift and certain in the context of the criminal justice system:

Swift

Certain

Victim
perspective

Perpetrators are brought to justice as quickly as
possible and communications from agencies to
victims are received in a timely manner.

Victims can see that a conviction has been imposed and are
clear about its implications for the offender, so that they feel
something is being done/that they are being protected.

Offender
perspective

Punishments are imposed immediately after the
violation and risk or needs assessments are quickly
carried out by agencies in contact with offenders.

Sanctions are communicated clearly and imposed
consistently after every violation to address the optimism
bias of offenders who tend to believe that they will not get
caught.

Swiftly bringing an offender to justice requires the cooperation of all agencies. So where previous research has tended to
focus on the role of sentencers and probation, we want to investigate swiftness and certainty in the whole offender journey.
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We have conducted initial research into the state of the criminal justice system
and each agency...
The push to embed swift and certain principles over the
last 15 years is clear from the abundance of performance
targets which aim to speed up processes and ensure consistency
of decision-making in criminal justice agencies.
The extent to which ‘hard targets’ are in effect differs from
agency to agency, but there has been a drive to improve
timeliness and increase certainty around sanctions imposed
throughout the criminal justice system.
However, our research indicates there has been a prioritisation
of swiftness over certainty by policy-makers when crafting
performance frameworks for criminal justice agencies.
Furthermore, many of the key ‘swift and certain’ metrics are
not being achieved by agencies and, even when they are, in
some instances this can lead to procedural unfairness, poor
decision-making or inefficiencies elsewhere in the criminal
justice system.

Police forces across the country have seen response times
increase significantly since 2010, as has the time between
offence and charge, while detection rates have fallen drastically.
The CPS have increased the number of effective trials and the
conviction rate, but there are worries that a target-driven
approach can undermine fairness.
The courts have focused heavily on improving swiftness,
however this can impact the quality of decision-making which
creates inefficiencies elsewhere in the CJS.
Most prisons achieve ‘swift and certain’ targets, but there are
significant areas of failure, and the poor conditions across the
estate may also impact the effectiveness of punishment.
Despite successfully achieving a range of swift and certain
targets, probation providers have been repeatedly criticised for
failures in offender management, raising questions about the
efficacy of the targets.
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...but discovered how the already siloed system is further complicated by
conflicting swift/certain objectives
Timeliness of first hearing vs informed plea decisions
Some evidence suggests that the "need for speed" between
charge and first court listing in death by dangerous driving cases
may have resulted in a higher numbers of late guilty pleas (and
therefore delays in justice from a victim perspective) as
defendants did not have enough information to make an informed
plea decision.1

Speed of pre-sentence reports vs rehabilitation
Rushed pre-sentence reports can result in more punitive
sanctions, with less consideration of offenders' rehabilitation
needs. The majority of evidence on swift justice suggests that the
benefits of swift pre-sentence reports are only realised in cases
where the sanctions are “modest” (i.e. not when the punishment
is severe).3

Speed of justice vs victim engagement
In some cases (in particular domestic violence cases), evidence
suggests that the need for a longer period of time for a victim to
build a relationship with police and prosecutors can supersede
the need for overall speed of CJS processes.2

Swiftness/certainty vs procedural justice
Tools which enable speedy justice (e.g. video-enabled courts)
have increased the number of early guilty pleas but decreased
the involvement of victims in the process, which may be seen as
a positive or negative.4

These conflicting objectives highlight the need to consider the principles of swift and certain justice at a whole-system level
from the perspective of both victim and offender

Sources: 1. Cammiss, S., Cunningham, K. (2015). Swift and sure justice? Mode of trial for causing death by driving offences Criminology & Criminal Justice, 15(3), 321-339. 2. Erez, E., & Ibarra, P. (2007) Making Your Home a Shelter: Electronic Monitoring and
Victim Re-entry in Domestic Violence Cases, 3. Robinson, G (2017). Pre-Sentence Reports, quality and the new culture of speed. 4. Ward, J. (2015). Transforming ‘Summary Justice’ Through Police-led Prosecution and ‘Virtual Courts’ British Journal Of
Criminology, 55(2), 341-358
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How are the principles
currently embedded in the
CJS?

Improving the efficiency of the CJS through timeliness measures is not new, however
since the passing of the 2003 Criminal Justice Act, the CJS has seen a plethora of
swiftness or certainty policies, leading to warnings of ‘transformation exhaustion’
2003 - Criminal Justice Act: introduces sentence discount principle for guilty
pleas; sets up Drug Rehabilitation Requirements, evidence can be via video link
2006 - ‘Doing Law Differently’ white paper: pledges to expand the use of
summary justice
2010 onwards - Court Estate Reform Programme: begins ongoing series of
court closures (since then over 250 courts have shut down)
2011 - 24-hour court openings: some courts open 24-hours to increase
capacity in wake of riots (not policy, but important demonstration of capability
for multi-agency swiftness)
2012 - 'Swift and Sure Justice' white paper: designed to secure guilty pleas
earlier, improve efficiency, and reduce paperwork and process times
2012 - Early Guilty Plea scheme: reduction in sentence for those who plead
guilty at the Early Guilty Plea Hearing
2012 - Stop Delaying Justice policy: limits trials to six weeks in magistrates’
courts
2012 - Prosecution of Offenders Act 1985: statutory instrument allows police
to make charging decisions without CPS involvement in some cases
2012/13 - Abolition of committal hearings: cases go to Crown Court as
soon as deemed to be serious enough
2013 - ‘Transforming the CJS’: action plan to digitise courts and streamline
hearing process for low-level crimes
2013-14 Transforming Rehabilitation programme: new performance
framework consisting of timeliness and quality measures for CRCs and NPS

2014 onwards - CJS ‘Common Platform’: creates a single, unified platform
allowing the CPS and courts to manage cases more efficiently
2014 - ‘Swift and Certain justice’ by Policy Exchange: proposals to
improve timeliness, with a focus on targeting prolific offenders
2014-15 - Streamlined disclosure in summary cases: removed the need to
service schedule of unused material in cases expected to end in a guilty plea
2015 - Review of Efficiency in Criminal Proceedings: Sir Brian Leveson
warns of ‘transformation exhaustion'
2015 - ‘Transforming Summary Justice’ initiative: CPS to review case files
before hearings to reduce delays, streamline disclosure, and increase efficiency
of trial listings
2015-20 - Spending review: £1bn for courts modernisation and digitisation
2016 - ‘Efficiency in the CJS’ by NAO: finds that delays still undermine
confidence in CJS and waste scant resources
2016 - ‘Transforming Our Justice System’ white paper: sets out plans for
further digitisation and closures of inefficient court buildings
2017 - Policing and Crime Act: pre-charge bail largely replaced by release
under investigation
2018 - ‘Fit for Future’: consultation on principles of court closures
2019 - Sentencing (Pre-consolidation Amendments) Bill: creates
Sentencing Code to present the law in one place and in simpler terms, reducing
the risk of error, appeals and delays
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As a result, the CJS is littered with targets to improve effectiveness. However, as
the sample below demonstrates, there has been a focus on swiftness over certainty
Police

CPS

Courts and Sentencing

Prisons

Probation

Should refer victim to
support services within
two days of crime being
reported (if permitted)

CPS set evidence
gathering deadlines to
police pre- and postcharge

Trial should start within
six weeks of
charge/first listing

Victim must be
informed of release of
offender two weeks
beforehand

Must provide updates on
court hearings to victim
within one day of
hearing from court

Police must provide
CPS (who in turn must
provide the defendant)
with all relevant
materials ("disclosure")
as soon as any
formal indication of
a not guilty plea is
made

Victim must be
informed of outcome
of trial within 24 hours

Offender should be
allocated to probation
within two days
Probation/CRCs should
have face to face
contact with offender
within five days
(community order),
one day (license)

Pre-charge bail limit of
28 days for suspects

Victim must be
informed of sentence
given to offender
within 24 hours

Offender should have
basic screening within
72 hours of arrival
Random mandatory
drug testing of 5% or
10% of prisoners
(depending on prison
capacity) every
month

Sources:
https://data.justice.gov.uk/probation/crc-performance
https://www.gov.uk/government/collections/prison-and-probation-trusts-performance-statistics#community-performance-statistics,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/476900/code-of-practice-for-victims-of-crime.PDF https://www.gov.uk/government/news/28-day-pre-chargebail-limit-comes-into-force https://publications.parliament.uk/pa/cm201719/cmselect/cmjust/859/859.pdf, https://www.justice.gov.uk/downloads/offenders/psipso/psi-2015/psi-07-2015-pi-06-2015-early-daysin-custody.pdf

Breaches presented to
court within ten days
(NPS) eight days
(CRC)
Recall referrals made
within 24 hours
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We have considered how well agencies are meeting these targets, but also looked at
a range of other measures which we have identified as indicators of swiftness and
certainty across the criminal justice system
Agency

Measure of swiftness

Measure of certainty

Police

Incident response times
Average lengths of investigation/time from offence to charge
Length of time between investigative development and
communication to victim
Proportion of charging decisions made by police over CPS

Arrest rate
Charge rate
Quality of case files
Proportion of Victim Personal Statements completed

Crown
Prosecution
Service (CPS)

Average length of time to make a charging decision
Proportion of late guilty pleas/effective trials
Average number of times suspect is bailed before charge

Proportion of prosecutions resulting in a conviction
Type of sentence handed out (% custodial etc.)

Courts/
Sentencing

Average time from charge to first court listing
Average time from first listing to completion
Average number of hearings per trial/Average hearing time (hours)

Proportion of Victim Personal Statements heard in court
Type of sentence handed out (% custodial etc.)

Probation

Proportion of pre-sentence reports completed on time
Proportion of cases allocated to probation within target time
Proportion of cases where face to face meeting is within 5 days
Proportion of case plans completed on time
Proportion of recalls made within target time

Proportion of license, suspended sentence orders and community
orders completed
Proportion of victims satisfied
Quality of engagement with offender
Proportion of resettlements carried out as planned

Prison

Proportion of parole cases conducted on time
Proportion of basic needs assessments completed on time

Proportion of mandatory drug testing completed
Quality of Offender Assessment System reports
Number of hours worked in industry
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Despite an increasing focus on swift and certain, it is not clear that overall
‘effectiveness’ in the CJS has improved or whether this is due to ineffective
policies or a lack of resources
Certainty targets are harder to define and measure than those
for timeliness, and can also be less palatable given the punitive
element they imply. Existing evidence suggests that the
principles of swiftness and certainty are most effective when
used in combination, but in reality this is hard to measure.

crime
Recorded
increased
crime
increasing
to
to
2017/18
2017/18
but
but
decrease
decreased
dtoto
2018/19
2018/19

Arrest
rates
decreasing

Out of
court
disposal
rates
decreasing

Suspect
identified victim
does not
support
police
action
increasing

Charge
rates
decreasing

Guilty plea
rate
decreasing

Convictions
(as a % of
number
prosecuted)
increasing

Reoffending
rates
decreasing
but still very
high

Average
number of
reoffences
increasing

Victim
satisfaction
decreasing

Breaches
of
SSO/CO/
Licenses
increasing

Given the mixed picture presented by these metrics, it is important to consider the extent to which resource pressures have hampered the strategic
direction towards ‘swift and certain’ principles. For instance, the outgoing Head of Criminal Justice, Sir Brian Leveson, recently warned that "I don't think
there is sufficient resource to cope with its requirements. Ultimately, if the system doesn't get appropriate investment the system can collapse."1

Sources: Published statistics from Ministry of Justice and Home Office
1. https://www.bbc.co.uk/news/uk-48713039
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Police

Policing is not subject to the same degree of hard targets as other areas of the
CJS, however ‘swift and certain’ principles still inform thinking around legitimacy
‘Swift and certain’ principles in policing

●

Response times: each force has its own
benchmarks for responding to calls of different
priority within a certain timeframe.

●

Offence-to-charge time: this is measured as
part of criminal court statistics but there are no
specific targets for the police.

●

Arrest and charge rates: these are frequently
used in the media and by politicians as a proxy for
effectiveness or certainty.

Criticism of performance

●

Police forces have seen their funding fall by around
a fifth in real-terms since 2010, with the loss of
thousands of officers, PCSOs, and civilian staff.

●

This has had major implications for the application of
‘swift and certain’ principles in policing:
○
○
○

Response times have gone up across the country1
The average number of days between an offence
taking place and a charge being brought has increased
by 39%2
As recorded crime has risen, only around 1 in 8
offences leads to an arrest and less than 1 in 10 to a
charge2

It is worth considering whether police forces are being given mixed messages on the pursuit of swift and certain targets. For
example, the 2015 Curtis Review3 warned Chief Constables to “consider the potential negative impact of setting numerical
targets, particularly for police recorded crime, response times and call handling”, however response times and call handling
are part of the HMICFRS inspection regime.
Sources: 1. https://www.telegraph.co.uk/news/2019/01/13/crime-victims-wait-half-hour-police-respond-999-calls-response/, 2. Home office and Ministry of Justice Published Statistics
3. https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/466058/Review_Targets_2015.pdf.
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In the absence of official statistics, recent journalistic investigations and
HMICFRS inspections indicate worrying increases in police response times
Average response times for top priority calls, and comparison to
each force’s target (Telegraph, January 2019)

An investigation by the Telegraph1 in January revealed that all of the 27
forces that replied to FoI requests reported an increase in response
times for top priority calls, with six missing their targets. A similar exercise by
the Times,2 where 21 forces responded, revealed that between 2012 and
2017, the average emergency response time had risen from 10 minutes
to 15. The average time taken to respond to a priority call increased from just
over one hour to almost three hours.
The HMICFRS Peel Effectiveness Report 20173 found that that a quarter of
forces were struggling to respond to calls for service in time. Inspectors
discovered that in one force between 20 and 50 per cent of calls that should
have been responded to within 24 hours were not dealt with on time. In
another, scheduled appointments were used in nearly one-third of domestic
abuse cases, rather than an urgent response.
Timely responses are not just important in terms of maintaining public
confidence in the police. The ‘golden hour’ refers to the period immediately
after an offence has been committed, when material is readily available in high
volumes. Effective action in the period immediately after the report of a crime
minimises the chances of evidence being lost.

Sources: 1. https://www.telegraph.co.uk/news/2019/01/13/crime-victims-wait-half-hour-police-respond-999-calls-response/. 2. https://www.thetimes.co.uk/article/victims-wait-up-to-9-days-for-police-to-act-on-999-calls-72f6dkmf0;
3. https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/peel-police-effectiveness-2017-2.pdf
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Similarly, the average time from an offence being committed to a suspect being
charged has risen by 39% since 2010. Evidence suggests police bear the
majority of the responsibility for this increase
The length of time between an offence being
committed and a suspect being charged with the
offence is impacted by actions taken by both the
Police and the Crown Prosecution Service, but the
investigation is led by the Police, and it is likely that
the increase is mostly as a result of police actions
Average percentage change (national) in offence to
completion timeliness (2010-2018)1

This is supported by a College of Policing research report2 which found just 4% of cases bailed in their
sample of cases were due to CPS reasons, whilst all other reasons pertained to further investigation
required by police. In terms of the number of days cases were bailed for, those bailed for CPS reasons
were middle of the table (on average 39 days), whilst forensic investigations were bailed for over 60
days. On top of the length of bail, the University of Leeds3 found (in a study of bail cases in two
anonymous police forces) that 37% of cases were bailed more than once prior to charge.
Proportionate (%) reasons for bail, from a sample of 17,281
cases analysed by the College of Policing in 2016

Average number of days cases are bailed for by reason for bail,
from a sample of 17, 281 cases analysed by the college of
policing in 2016

Suspects of drugs
offences were on
police bail for the
longest periods of
time

It is important to note that this review took place in advance of the changes to pre-charge bail legislation. Further research would need to be conducted to
understand the current national picture. We will aim to investigate this further through location-specific deep dives in the subsequent stages of this project.
Sources: 1. Ministry of Justice Published Criminal Court Statistics. 2. https://www.college.police.uk/News/College-news/Documents/Bail_report_document_439E0816_2.pdf, 3https://essl.leeds.ac.uk/dir-record/research-projects/771/pre-charge-bai,
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Arrest and charge rates are falling as recorded crime rises, undermining
police legitimacy and perceptions of certainty for victims and offenders
In the year ending March 2018, only 12.7 per cent of total recorded crime
led to arrest, whilst only 9.1 percent of offences led to charge. This has
fallen from 31.6 percent and 16.2 per cent respectively in 2011.
Total recorded crime, arrests as a proportion (%) of recorded crime, and
proportion (%) leading to charge, years ending March, England and Wales1

The proportion of crimes with an unidentified suspect has decreased,
whilst the proportion with an identified suspect but not proceeding to
the point of charge has increased since 2015.
Proportion of crimes not proceeding due to evidential difficulties, 2015-182

The MPS reported a 14% decrease in the proportion of victims
receiving regular updates on their case between 2014 and 2017.3
What impact could this be having on perceptions of certainty?
15
Sources: 1. Home Office Recorded Crime Statistics. 2. Home Office Crime Outcome Statistics. 3. https://www.london.gov.uk/sites/default/files/appendix_1_mopac_q4_performance_report_final_22.06.18.pdf

Crown Prosecution Service
(CPS)

‘Swift and certain’ is embedded in the CPS via a number of specific targets, but
there is some concern that a drive towards improved conviction rates means that
more cases are being dropped prior to charge
‘Swift and certain’ principles in the CPS
Many of key performance indicators in the CPS relate to
swiftness or certainty:1
●
●
●
●
●
●

Average number of hearings per case
Prosecutions dropped at third or subsequent hearing
Guilty plea at first hearing
Timely compliance with judges' order and court directions
Conviction rate, with separate targets for rape, domestic abuse
and hate crime
Unsuccessful outcomes due to victim issues

Criticism of performance
However, there is concern that the pursuit of these
principles can be counterproductive in some cases:
●

●

●
“CPS and courts operate in an increasingly ‘target driven’ environment
with pressure for hearings to go ahead, whether or not all the
disclosure tasks have been performed”2
Dr Hannah Quick, evidence to Justice Select Committee

Attempts to increase certainty by improving conviction rates
may lead to perverse incentives not to pursue less certain
cases
Around a fifth of cracked trials are caused by late guilty pleas,
raising questions about whether the CPS is doing enough to
make defendants aware of evidence against them at the
earliest possible juncture
The Justice Select Committee recently noted that despite
claiming that it is not the role of the CPS to pursue convictions
at all costs, conviction rates and number of hearings are key
performance measurements.
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Sources: 1. https://www.cps.gov.uk/key-measures. 2. https://publications.parliament.uk/pa/cm201719/cmselect/cmjust/859/85906.htm

The extent to which swift and certain principles have been embedded in the CPS
is evident in the strategic direction and targets it sets itself
Three of the CPS’ four strategic objectives
are directly linked with swift and certain
justice:
1.

We will continue to digitise and modernise
the way we work, supporting a flexible
workforce and delivering swifter justice,
fewer hearings and more effective trials

1.

Our decisions will be open and
transparent, and the public will trust that
we are fair and deliver justice

1.

We will deliver justice through excellent,
timely legal decision making, casework
preparation and presentation

And nine out of fourteen key performance indicators relate to
efforts to improve efficiency or certainty:
Sustain the availability of core information
and communication technology to more
than 99.5%

Increase the proportion of recorded
Reduce unsuccessful outcomes owing to
sentence uplifts for hate crime in finalised
witness issues to less than 27.5%
convictions to more than 55%

Increase number of remote access service
users to more than 85%

Reduce number of rape and serious sexual
offence cases waiting 28 days for precharge advice/decision to less than 120

Increase compliance with Crown Court
directions to more than 90%

Increase percentage of agencies sending
information digitally via shared systems to
more than 50%

Reduce magistrates' court cases dropped
at third or subsequent hearing to less than
20%

Ensure 100% of communications with
victims meet the Victim's Charter
timeliness standards
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Sources: https://www.cps.gov.uk/publication/cps-2020-and-2018-19-plan; https://www.cps.gov.uk/sites/default/files/documents/publications/CPS-Annual-Report-2017-18.pdf

The proportion of trials which are effective has increased since 2010, and the
proportion which are ineffective due to prosecution issues has decreased.
However over a fifth (23%) are still cracked due to late guilty pleas
Proportion (%) of all trials which were effective, cracked and ineffective,
by reason, 2010-2017

Proportion (%) of all trials which were effective, cracked and ineffective, by offence
group and reason, in 2017

Late guilty pleas may be attributable to either the CPS or the defence, but could indicate communication issues between the two.
For example summary non-motoring offences have the highest rate of late guilty pleas – is this because these offences are deprioritised in terms of quality of case file and communication of evidence to the defence?
Source: Ministry of Justice Published Criminal Court Statistics
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Despite increases in recorded crime, prosecutions continue to fall. Although
the proportion of prosecutions resulting in a conviction has been increasing
Whilst the number and proportion of those charged has decreased, there is some certainty in the likelihood of a
conviction once a case has made it to the point of charge. This trend is particularly extreme for rape offences – the
number of cases proceeded against has dropped rapidly in the last two years, but the conviction ratio has increased.
Does this suggest that certainty targets are driving down the number of charges/prosecutions?
Number of prosecutions (LH axis) and proportion of
prosecutions resulting in conviction (RH axis) 1970-2018

Rape offences: Number of prosecutions (LH axis) and proportion of
prosecutions resulting in conviction (RH axis) 2008-18

In terms of timeliness the CPS set a target in 2017/18 to reduce the
number of serious sexual offences waiting 28 days for a decision to less
than 120, but failed to meet the target by 219 cases

Source: Ministry of Justice Published Criminal Court Statistics

What impact is this having on the reporting of sexual offences? Do
victims trust CJS agencies? Is there a fear that they won't be believed?
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Courts and sentencing

HMCTS’ Reform Programme appears to focus on swiftness, improving efficiency
through digitisation and streamlined case management, with less emphasis on
certainty
‘Swift and certain’ in HMCTS’ Reform Programme
Swiftness
●

●

Reducing demand on courts by limiting activity in courtrooms
through measures such as online services, digital case files and
the use of video hearings1
Developing a digital case management system, the Common
Platform, to share information between HMCTS, the CPS and
the police

Certainty
●

●

The Transforming Compliance and Enforcement Programme
sought to improve certainty in the enforcement of court orders
by upgrading systems in the National Compliance and
Enforcement Service
Creating national teams to deliver more consistent service in
areas such as call handling

Criticism of performance
The programme of reform has seen some progress with WiFi installed in
96% of courts and tribunals and a resulting in-court system to share
real-time information with other criminal justice agencies is now in all
magistrates’ courts.1,2 However, there have also been serious setbacks
including:
●

●
●

Thousands of trials were delayed due to an IT fault which
caused serious disruption throughout the court system for
several days
Last year, the Transforming Compliance and Enforcement
Programme was suspended due to lack of resources
In 2016, HMCTS pushed back the completion date for the
entire Reform Programme from four to six years

There is also some evidence that despite 'virtual courts' helping to
reduce the time from charge to sentence, they may call into question
some of the fundamental principles of procedural due process, and in
particular highlighted that police stations may not be sufficiently neutral
spaces from which to give evidence.3

Sources: 1. https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/723066/HMCTS_Annual_Report___Accounts_2017-2018_web.pdf
2. https://www.gov.uk/guidance/hmcts-reform-programme-projects-explained#history , 3. Ward, J. (2015). Transforming ‘Summary Justice’ Through Police-led Prosecution and ‘Virtual Courts’ British Journal Of Criminology, 55(2), 341-358
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The average time for a case to reach the Crown Court has started to fall, but
the drop is less than expected in light of the decrease in cases being heard at
court and digital transformation in the courts
Average percentage change (national) in offence to completion timeliness (20102018)

Average wait in weeks for crown court trials for all offences (LH axis)
and hearing time in hours (RH axis), 2014-2017

In 2016 a joint inspection1 of digital justice found that although a number of benefits could be identified in terms of the digital
transformation which had taken place, "there was no evidence of a published comprehensive analysis of how the implementation was
benefitting criminal justice partners locally or nationally”. The inspection also noted a number of digital upgrades which had been made
to court facilities which were not being used due to a lack of training or poor design (for example "due to the limited updating of the
system, cases involving multiple defendants required significantly more time"). A more recent inspection has not yet been published,
but this report indicates that digital transformation is likely to be a work in progress in terms of improving efficiency in the courts.
Sources: Ministry of Justice Published Criminal Courts Statistics. 1. https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/delivering-justice-in-a-digital-age.pdf
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Court closures and staff shortages appear to undermine efforts to improve
swiftness and certainty in magistrates, but are efficiency measures impacting
procedural fairness?
Nearly all criminal court cases start in a magistrates’ court, and over 90 per cent will finish there.1
As such, streamlining case management and digitisation in these courts has been a focus of reform thus far.
Additionally, around half of all magistrates’ courts have closed since 2010.2
There is evidence to suggest court closures may be
hampering efficiency measures.
Two of the three magistrates courts in Suffolk closed in 2016.
Research found significant increases in the number of
warrants issued for failure to appear post-closure for
defendants living further away from the one remaining court.3
●

Preceding the closures, warrants issued for defendants based in Bury St
Edmunds were only 2.7% (n=5), but post-closure were 12.8% (n=39)

●

For Sudbury-based defendants, pre-closure warrants data was 1.6% (n=3), while
post-closure this was 4.6% (n=14)
Defendants based out of the area represented about 17.9% of warrants issued
pre-closure (n=33); and post-closure was 27.6% (n=84)

●

The study also found an increase in the average time from
charge to first listing of 34 to 42 days.

Senior judges have recently expressed concern that a
shortage of magistrates is negatively impacting certainty:
“There are far too few magistrates at the moment. Far too often only two
magistrates will sit as a matter of course. That can result in differences of
opinion on points of fact or on the exercise of discretion in sentencing.”4
Lady Justice Macur, Senior Presiding Judge

There are also questions around whether efforts to increase
efficiency are impacting procedural fairness and the quality
of sentencing.
"In a courtroom in Luton, magistrates take 80 seconds to determine a
sentence for a man who pleads guilty to drink-driving. Later, they exchange
whispers for 43 seconds before fining a young man for heroin possession."5
Economist, June 2019

Sources: Ministry of Justice Published Criminal Court Statistics. 1. https://www.judiciary.uk/you-and-the-judiciary/going-to-court/magistrates-court/. 2. https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8372.
3. https://www.uos.ac.uk/sites/default/files/Research%20Report%20Access%20to%20Justice%20FINAL.pdf. 4. http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/justice-committee/the-role-of-the-magistracyfollowup/oral/96537.html, 5. https://www.economist.com/britain/2019/06/22/britains-magistrates-are-in-a-funk-the-time-is-right-for-reform
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Looking at trends in sentencing, use of immediate custody has decreased
proportionally since 2010, whilst fines have increased
The use of community sentences has declined since 2010 – in a survey of
magistrates in 2017 we found that two thirds of magistrates were not
confident that community sentences reduce crime, and a third were not
confident that they were an effective alternative to custody1

Whilst custodial sentencing has decreased as an overall proportion of court
sentences, some offence groups have seen an increase in the proportions
of custodial sentences handed between 2008 and 2018

Proportion (%) of all offenders sentenced,(1970-2018)2

Proportion (%) of all court convictions resulting in immediate custody, 2008,
2013, 2018 (adult and juvenile)2

Evidence suggests that
offenders perceive a
greater degree of
'certainty' of detection of
offences which are
associated with
proportionately higher
custodial sentence
outcomes3
The proportion of offenders fined decreased from around 87% in the 1970s to 65% in 2010, but has
since increased to 77% in 2018. However, the proportion of court fines paid within one month has
decreased, whilst the proportion paid within 18 months has increased, indicating a delay in justice
Sources: 1. Crest Advisory (2017) Community Sentences - Where did it all go wrong? 2. Ministry of Justice Published Court Outcomes Statistics.
3. Loughran et al. (2012). Re-Examining the Functional Form of the Certainty Effect in Deterrence Theory. Justice Quarterly, 29(5), 712 - 741
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Changing delivery of pre-sentence reports has received mixed reviews.
Oral delivery allows for speedy sentencing, but may mean sentences do
not take individual needs into account
Breakdown of pre-sentence reports, England and Wales, 2012-181

●

●

Oral delivery is now the most common form of PSR – fast
delivery oral PSRs represent 59% of total (up from 29% in
2012-13), whilst standard PSRs now account for just 3% of
the total, down from 30% in 2012-13
Fast delivery written PSRs as a proportion have remained
broadly stable, but there are nearly 30,000 fewer than in
2012-13

A 2017 research report into pre-sentence reports (PSRs) found that
although timeliness is an important quality for PSRs, "as a sole measure
of quality it leaves a great deal to be desired" and that swift sentencing
can lead to more punitive sentencing through rushed pre-sentence reports.
It highlighted the need for "safe sentencing" guidelines to support PSR
writers working to tight deadlines.2
Conversely Dame Glenys Stacey praised oral delivery in 2017: "With challenging targets for speedy delivery of probation advice to courts (pre-sentence
reports), advice is increasingly being given orally on the day, rather than in the traditional, more leisurely way, in full written reports. We found that oral
reports consistently provided good advice to courts about what sentence to consider. Advice is sometimes given in short written reports,
yet they are not of the same quality, and the NPS must consider why that is. As it is, we found judges and magistrates much less likely to
follow sentencing advice in short written reports"3
Sources: 1. MoJ, Offender Management statistics quarterly, Probation Table 4.10, https://www.gov.uk/government/collections/offender-management-statistics-quarterly
2. Robinson, G (2017). Pre-Sentence Reports, quality and the new culture of speed. 3. https://www.justiceinspectorates.gov.uk/hmiprobation/wp-content/uploads/sites/5/2017/06/The-work-of-probation-services-in-courts-report.pdf
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Probation services
(National Probation
Service and Community
Rehabilitation Companies)

National Probation Service targets cover aspects of both swiftness and
certainty, but performance seems more driven by speed than quality
NPS failings

‘Swift and Certain’ NPS target achievements
NPS targets vs achievements (Dec 17-Dec 18)1

Achieved

Target

2016: Inspection into Unpaid Work (UPW) – although administrative
processes were working sufficiently, probation staff were not using UPW to
effectively assist the offender to desist from offending2
2017: Inspection into Rehabilitation Activity Requirements (RARs) – "RARs
are playing a significant role in the move to faster court processes by
increasing the proportion of cases that can be sentenced on the day" but in
the majority of cases inspected, "less detailed information was
available for sentencers, and subsequently the relevant responsible officer."3
(Note: this is due to change during the ongoing transformation of probation)

●

The NPS is currently meeting all of its targets which relate to
swiftness, but in terms of certainty, there are fewer measures with
lower targets
Target completion rate for licenses is 65% but the NPS are currently
only achieving 53%.

2018: HMIP inspection of enforcement and recall – NPS performed much
better than CRCs, but found that "although managers and leaders expressed
a strong commitment to finding ways to engage service users, the extent to
●
which individuals participate in the process of supervision fell considerably
short of the expected standard."4
"It is a credit to the NPS that it now has good processes for getting the information the court needs about the defendant’s circumstances from
local authorities and the police quickly, and competent and motivated staff in court daily, enabling sentences to be passed swiftly and safely. Not all is
well, however. The NPS assesses the risk of an individual going on to cause serious harm – core probation work – but does not do that well enough
overall."
Dame Glenys Stacey, 20175
Sources: 1. https://data.justice.gov.uk/probation/nps-performance 2. https://www.justiceinspectorates.gov.uk/hmiprobation/wp-content/uploads/sites/5/2016/01/Unpaid-Work-Thematic-report.pdf 3. https://www.justiceinspectorates.gov.uk/
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hmiprobation/wp-content/uploads/sites/5/2017/02/Report-Rehabilitation-Activity-Requirement-Thematic-final.pdf 4.https://www.justiceinspectorates.gov.uk/hmiprobation/wp-content/uploads/sites/5/2018/02/Enforcement-and-Recall-report.pdf.
5. https://www.justiceinspectorates.gov.uk/hmiprobation/wp-content/uploads/sites/5/2017/06/The-work-of-probation-services-in-courts-report.pdf

Similarly Community Rehabilitation Companies (CRCs) boast very swift
and quite certain processes according to available measures,
but we know that they are failing nationwide

Does this suggest that
available measures are
not comprehensive of
that measures of
swiftness and certainty
alone are not enough?

‘Swift and Certain’ CRC target achievements
CRC targets vs achievements (Dec 17-Dec 18)1

●
●

CRC have hit 75% of their targets within 2 per cent
These targets were designed with swift and certain principles in
mind and set hard deadlines, particularly in the case of punitive
processes such as recalls and breaches

CRC failings
2016:
National Audit Office report identifies ‘significant
problems’
Probation Inspectors report finds ‘significant problems’
2017:
Chief Inspector’s annual report finds TR is ‘not
working’
2018:
Public Accounts Committee reports CRC performance
‘woeful’
2019:
Chief Probation Inspector’s annual report finds 8/10
CRCs
“Mismanagement,
‘inadequate’ risk taking and the lack of properly considered
planning has Working
badly letLinks
down
offenders
has been no
goes
bust andand
into there
administration.
noticeable improvement in the support offered to offenders since
these reforms were first implemented, and they have failed to
reduce reoffending by as much as expected, with the average
number of reoffences committed by each reoffender actually
increasing.”
Public Accounts Committee 2019
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Sources: 1. https://data.justice.gov.uk/probation/crc-performance; https://www.nao.org.uk/wp-content/uploads/2016/04/Transforming-rehabilitation.pdf; https://www.justiceinspectorates.gov.uk/hmiprobation/wp-content/uploads/sites/5/2017/12/HMI-Probation-AnnualReport-2017lowres-1.pdf; https://publications.parliament.uk/pa/cm201719/cmselect/cmpubacc/897/897.pdf; https://www.justiceinspectorates.gov.uk/hmiprobation/media/press-releases/2019/03/reportofthechiefinspectorofprobation/

CRCs are making contact with offenders on time and responding swiftly to
breaches, but the effectiveness of the delivery of interventions in
reducing offending is still in question
CRC initial contact with offender made within 1
(license) or 5 (CO & SSO) business days

CRC breach referrals made within 8 business days
and recall referrals within 1 business day

+45% recalls from 2015 to 2018 &
+47% breached from 2015 to 2018

CRC initial contact is very swift
but anecdotal evidence
suggests that the contact is
carried out by phone due to
staffing issues, resulting in lower
engagement of service users.
There is also a lack of prerelease contact which
decreases rehabilitation
chances.

The timeliness for breach and
recall referrals was very good,
highlighting a punitive swift and
certain approach. However, the
amount of recalls and breaches
have gone up, so the desired
effect of deterring further
offending has not been
achieved.

Arrangement of unpaid work and delivery of
requirements

Recall documents submitted within 10 business days

CRC arrangement and
delivery of unpaid work
arrangements is quite
swift but assessment of
whether the placement is
appropriate and effective
was inadequate

The timeliness for
submitting recall risk
management plans was
poor. Although this was
not key to overall recall
timeliness or quality, it is
symptomatic of CRCs
conducting superficial
assessments

Sources: https://www.gov.uk/government/collections/offender-management-statistics-quarterly; https://www.justiceinspectorates.gov.uk/hmiprobation/wpcontent/uploads/sites/5/2019/04/BeNCH-CRC-inspection-report.pdf; https://publications.parliament.uk/pa/cm201719/cmselect/cmpubacc/1747/1747.pdf
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According to published measures, CRCs are also delivering high quality
engagement and referrals, yet inspection reports highlight concerns
around the amount of quality time actually spent with offenders
Quality of engagement with allocated persons,
2015-18

Delivery of unpaid work requirements and
programme, 2015-19

The quality of engagement
seems to be good. However,
reports have highlighted a
lack of quality time and
involvement by supervising
officers.

The delivery of unpaid work
and programme requirements
is very certain. However,
inspection reports have called
into question the relevance
and adequacy of the
interventions delivered.

Resettlement plan completion vs actual
resettlement, 2015-19

CRCs’ arrangement of
resettlement plans are very
timely and certain, however,
in actual fact the delivery is
low. CRCs have argued that
actually providing
accommodation is outside of
their remit.

Recall and referral quality, 2015-19

Recall and referral quality is
high, demonstrating a
certainty of the punitive
processes. As previously
mentioned, this has not
translated into decreased
reoffending.

Swift offender needs assessment is a crucial tenet of the classic deterrence doctrine, supposedly enabling needs to be addressed promptly and therefore
reducing breaches. In fact, CRCs have demonstrated that swift without depth does not address offenders’ needs.
Certain punitive processes such as recalls and breaches are also understood to have a more deterrent effect than severity. However, these CRCs have
demonstrated that there must be other factors at play since they have demonstrated swift and certain approaches to punishment without obtaining a
decrease in offending.
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Source: https://www.gov.uk/government/collections/offender-management-statistics-quarterly

An HMIP inspection into work with domestic abuse offenders sums up this
dichotomy between swift and effective, finding the quality and effectiveness
of interventions was only enough to encourage desistance in 59% of cases
Swift
●

Assessments carried out on time,
but less than half of them were good
enough to identify needs accurately

Gathering relevant
information and
working in partnership

●

CRC officers used the 15 days sentence
plan target as measure of success but
often were unaware of crucial
information for the safety of victims

Starting and
completing relevant
rehabilitation
programmes (BBR)

Timely assessments

Completing a sentence
plan

Starting and
completing relevant
courses

Timely oversight of
offenders

Certain

●
●

Starting times were delayed
Too many participants had not
actually made enough progress

●

Enough oversight to meet the targets
but not to address the offending
behaviour, especially when other
agencies were involved

●
●

●

●

●

Protecting victims and
families

Quality oversight

●

●
●

Incorporated work of partners in
CRC plans in only 36% of cases
CRC shared information about
compliance with partners in 41% of
cases only
7% decrease in starts and 12%
decrease in completion from 2015/16 to
2016/17
Failure to deliver and sometimes
courses were cancelled
Only 29% of cases satisfactorily
protected victims and families
Noted importance given to 15 day
sentence plan target over safety of
entourage
Review record in only 32% of cases
Face to face contact in inappropriate
venues for personal conversations
(e.g. café)
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Source: https://www.justiceinspectorates.gov.uk/hmiprobation/wp-content/uploads/sites/5/2018/09/Report-Domestic-Abuse-the-work-undertaken-by-CRCs.pdf

Prisons

As with probation services, prisons are meeting ‘swift and certain’ targets on
average, but there may be a more disparate reality. Other aspects of custody
could also be impacting the effectiveness of punishment (safety, drugs etc.)
Selected ‘swift and certain’ prison target achievements
Target versus actual performance for selected prison performance metrics,
2017/18

Criticism of prison performance
Violence, suicide, and self-harm
Assaults and self-harm incidents have more than doubled over the last
five years, reaching record levels in 2018-19
Drugs

More prisoners are testing positive for drug use. In 2017-18, 10.6% of
random mandatory drug tests were positive, the highest level since 200506 – including new psychoactive substances, the rate was 20.4%
Staffing and population
Around two thirds (67.5%) of prisons are overcrowded. Between 2010
and 2014, the number of frontline prison officers fell by 26%. Despite a
recruitment drive, there are still 2,500 fewer officers than in 2010

●

We have selected HMIP targets that are related to ‘swift
and certain’ principles and found that overall, prisons
meet or exceed these targets.

Reoffending
Nearly half of adult offenders (48%) released from custody reoffend. For
those on sentences less than 12 months almost two thirds (64%) offend
again within a year

“The year 2017–18 was a dramatic period in which HM Inspectorate of Prisons documented some of the most disturbing prison conditions we have
ever seen – conditions which have no place in an advanced nation in the 21st century.”1
HM Chief Inspector of Prisons for England and Wales Annual Report 2017–18
Sources: https://www.gov.uk/government/collections/prison-and-probation-trusts-performance-statistics#community-performance-statistics 1. https://www.gov.uk/government/publications/hm-chief-inspector-of-prisons-annual-report-2017-to-2018
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Swiftness is by nature less central to the agency but still an important component
of procedural fairness. Some failings may have an especially lasting impact on
offenders sentenced to short sentences
Generic Parole Process (GPP)1
The proportion of completed indeterminate and determinate
sentenced prisoner dossiers that are submitted to the parole
board within 8 weeks of the review commencement date
GPP target versus actual, 2016/17
and 2017/18

Proportion of prisons failing to
reach GPP target in 2017/18

Basic custody screening2
The proportion of basic needs screening assessments
completed within 72 hours of prisoners arriving
Proportion of basic needs
assessments completed on average
versus target, 2016/17 and 2017/18

Proportion of prisons that failed to
meet target 2017/18

Only 21% failed
in 2016/17

Prisons are on average only 3% off their GPP timeliness target.
However, 25% of prisons miss the target so prisoners are subject
to a form of ‘postcode lottery’ on a matter wich is key to delivering
a sense of procedural fairness. This is an increase from 20%
missing the target in 2016/17.

Prisons are on average far exceeding the target of basic custody
screening. However, a third of prisons are missing this target. This is
particularly important as an information collection point to make a
sentence plan and to prepare for release. Anecdotal evidence
suggests that missing a target is particularly critical for offenders who
have received short custodial sentences, as a delay may impact
release plans disproportionately.

Sources: 1. https://data.justice.gov.uk/prisons/public-protection/generic-parole-process 2. https://data.justice.gov.uk/prisons/prison-reform/accredited-programmes
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We have considered certainty in terms of the opportunity for rehabilitation. Again,
although average numbers are encouraging, qualitative inspections suggest that
there are more failings than the numbers reveal
Hours worked in industry

Accredited programme completion

Purposeful activity ranking

Proportion of prisons meeting target for hours worked in
industry, 2016/17 and 2017/18

Number of accredited programmes completed in HMP
Dovegate and HMP Mount, 2017/18

HMIP purposeful activity inspection rating, 2017/18

The variation in
performance between
prisons is illustrated starkly
here, and suggests that not
all prisoners are accessing
rehabilitation
HMP Dovegate = Cat B, HMP Mount
= Cat C

Proportion of prisons meeting target for accredited
programme completion, 2016/17 and 2017/18
Proportion of prisons that failed to meet the target for
hours worked in industry, 2017/18

35% in 2016/17

Whilst targets are met nationally, 35% of prisons are not meeting targets for the number of
offenders working the target hours in industry, which could be having a considerable impact on
their perceptions of certainty of justice

Despite good average ratings, it is not certain
that offenders have the opportunity to
rehabilitate, especially depending on the
establishment they are in. It is particularly
notable that over 50% of prisons got a below
average ranking in purposeful activity.
Inspection reports note that high levels of
violence and short staffing are obstacles to
carrying out activities which enhance chances
of desistance in the long term.
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Source: https://www.gov.uk/government/collections/prison-and-probation-trusts-performance-statistics#community-performance-statistics

In prison the certainty/likelihood of drug testing may act as a deterrent to further
offending. Whilst on average prisons are exceeding the target, it seems a low bar
at 8.1%, and worse that 40% of prisons are not meeting this target
Mandatory drug testing
Average target and achieved proportions for mandatory drug testing,
2016/17 and 2017/181

Are targets fit for purpose?
●

The misuse of drugs in prison has been recognised as
“one of the biggest challenges facing the CJS today”
by the 2019 Drugs in Prison Strategy.2 In particular,
establishments where testing yields the highest
positive rates are the most violent and unstable ones.
Therefore, tackling drug use in prison is a top priority
for safety and rehabilitation

●

Having said this, how can a target of testing less than
10% be effective at providing prisoners with a sense of
certainty that drug use will be detected, let alone
acted upon?

●

Although there are other methods of detection,
including dogs and searches, this remains a critical
question

We will consider how important the principles of swift and certain are in prison both in terms of the offender and the
victim in the next phase of research.
Sources: 1. https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/12/Substance-misuse-web-2015.pdf 2. https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/792125/prison-drugs-
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Gaps in the research and
themes for further
exploration

To counter the silos and conflicting service objectives of the CJS, we will shape
the next phase of research around offence types and victim and offender journeys
When and how are the principles of swift and certain most effective?
For the victim

For the offender

Offence types

How do victims perceive swiftness and
certainty in the CJS?

How is the changing delivery and quality
of pre-sentence reports impacting
offender rehabilitation and desistance?

How are different offence types
prioritised as they progress through the
system? Is prioritisation of case files for
more serious offences resulting in a
greater number of late guilty pleas for
less serious offences?

How do efficiency measures impact
victim experiences and perceptions of
procedural fairness?
How much importance should we place
on face to face engagement in the
CJS?
What actually works to prevent victim
and witness attrition?
Do victims think of swiftness and
certainty differently according to
different agencies or according to the
CJS overall?

In terms of behavioural psychology,
what is the impact of an extended
period of time from offence to
completion for an offender?
Whilst the reporting of breaches is
timely, is it always consistent? Are
offenders aware of what constitutes a
breach?
How does the process of using a virtual
court impact perceptions of swift and
certain, as well as procedural justice?

How does the likelihood and type of
sanction/sentence vary by offence
type? Does the rehabilitative element of
sentencing vary by offence type?
How are conviction and reoffending
rates different for offences that are
charged following police decision vs
offences charged following CPS
decision?

We have also identified some key themes through which to explore these questions...
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Theme one: Domestic abuse
Domestic abuse offenders are more likely to be arrested and charged compared to other offenders, and are more likely to proceed
more quickly to the point of charge. However, a greater proportion than average do not proceed due to evidential/victim difficulties,
and once at court the proportion then convicted is lower than for other offences (although this is increasing). This is therefore a
particularly pertinent subject through which to explore the principles of swiftness and certainty.
Arrest rate (%) for all
offences and domestic Proportionate (%) crime outcomes for all offences and domestic
abuse-related offences, 2017/18
abuse-related offences,
2017

Average days to charge for all offences and domestic
abuse-related offences, 2013-18

Proportions (%) convicted for domestic abuserelated offences and all offences 2009-18

Key research question: Are swift and certain always the most effective principles in dealing with both domestic
abuse victims and perpetrators?
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Source: https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/datasets/domesticabuseinenglandandwalesappendixtables

Theme two: Restorative justice
There is some evidence that restorative justice is effective in the rehabilitation of offenders (and prevention of reoffending) as well as
leaving victims more satisfied. However it is used infrequently, often due to concerns about the impact of restorative justice on
timeliness. This is an interesting lens through which to consider the application of swiftness to an intervention that is perceived as
taking longer to deliver, and 'softer' justice, but is potentially more certain in its impact on the prevention of crime
Proportion of victims offered opportunity to meet
offender (2012-17)1

●

●

●

2005 evaluation of the court-referred Restorative Justice (RJ) Pilot in New
Zealand: 92% of victims who participated were pleased they took part but
the effect on reoffending rates was not statistically significant2
2008 MoJ research report: those who participated in restorative justice
committed statistically significantly fewer offences (in terms of
reconvictions), but there were no significant differences in the severity of
reconviction3
2009 Barrow Cadbury/Matrix Report: diversion from community orders to
pre-court RJ conferencing schemes is likely to produce a lifetime cost
saving to society of almost £275 million (£7,050 per offender)4

Key research question: How do the principles of swiftness and certainty play into the delivery of effective
restorative justice? Does RJ demonstrate that behavioural change requires a longer term investment?
Sources: 1. Crime Survey for England and Wales Victims Services Data: https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/adhocs/008615dataonvictimsservicesandrestorativejusticeyearsendingmarch2013tomarch2017
crimesurveyforenglandandwales 2. https://www.justice.govt.nz/assets/Documents/Publications/rj-tech-report-full.pdf 3. https://restorativejustice.org.uk/sites/default/files/resources/files/Does%20restorative%20justice%20affect%20reconviction.pdf
4. https://www.barrowcadbury.org.uk/wp-content/uploads/2011/01/Matrix_Economic_analysis-T2A-2009.pdf
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Theme three: Anti-social behaviour and the pre- or peri-criminal space
Previous research on the principles of swiftness and certainty has focussed on their importance at the latter end of the criminal justice
system. We want to understand through this project how these principles should play into earlier interventions. We will consider this
by looking at interventions designed to combat anti-social behaviour, whether they are effective in preventing an escalation of criminal
activity, and how swift and certain these interventions are perceived to be.
Results of an FOI from 308 councils showed the average number of
Public Spaces Protection Orders granted per month, and numbers
of fines for breaching them, have increased since 2014:1

●

Number of Fixed Penalty Notices (fines) handed out in
England for breach of PSPO

●

●

Research has been conducted into the impact of ASB interventions
including a Home Office report from 2011 which found that the majority of
people who received an intervention in the study not receive a further one2
The FOI requests suggest councils are making increasing use of PSPOs,
but is this right and is it impacting crime rates and perceptions of certainty
in the CJS?
Research by Alcohol Concern in 2018 found that community safety and
housing agencies are still struggling to make use of ASB interventions and
highlighted this as a missed opportunity to "have a positive and
constructive impact on alcohol-related crime and anti-social behaviour"3

Key research question: What is the impact of swift and certain ASB interventions on the prevention of crime
and rehabilitation of offenders?
Sources: 1. https://manifestoclub.info/pspos-the-busybodies-charter-in-2018/ 2. https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/116556/horr51-report.pdf
3. https://www.alcoholpolicy.net/2018/06/tackling-alcohol-related-anti-social-behaviour-new-powers.html
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Theme four: Prolific offenders
Although the cohort of reoffenders has shrunk nationally, those that are reoffending are more prolific. Evidence suggests that there
may be a point in offender journeys at which swift and certain justice is most impactful and a point when it will cease to impact on the
likelihood of reoffending. We will analyse offender journeys and the role of swift and certain justice in criminal pathways.
Proportion (%) of offenders who reoffend, and average number of
previous and re-offences 2006-20171

We will combine this with research into
the psychology of deterrence to
produce recommendations for how
swift and certain justice can be flexible
to individual offender journeys and
needs. Additionally we will look at
those offences which tend to be linked
to longer criminal careers to establish
whether the type of offence has a
bearing on swift and certain justice

Proportion of reoffenders by debut offence type and individuals
who go on to be chronic offenders by debut offence group
(Home Office 2003 research)2

Key research question: How do the principles of effective justice change as an offender progresses through
the system or their offending escalates?
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Sources: 1. Proven Reoffending Data, Ministry of Justice Statistics 2. https://www.gov.uk/government/publications/the-start-of-a-criminal-career-does-debut-offence-predict-future-offending http://troublesofyouth.pbworks.com/f/Crim+Careers+research+in+the+UK.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/246392/horr74.pdf

Next steps

We have found in this initial phase of desk research that ‘swift and certain’
principles in the criminal justice system are not so straightforward in terms of
their impact and application...
●

Swiftness and certainty can have very different meanings for offender and victim

●

The criminal justice system has a tendency to prioritise swiftness over certainty (at least in terms
of tangible targets), but due to the siloed nature of the system these are often conflicted, whilst quality
of work seems to be lower down the list of priorities

●

Performance across the criminal justice system isn't great, and where it does look good (e.g. higher
conviction rates) it may be masking something else (e.g. fewer cases proceeding to court in the first
place) – this is surely having an impact on victim and offender perceptions of certainty in the criminal
justice system

●

In addition, swiftness and certainty can put us at risk of undermining the wider principles
underpinning our justice system
45

...and have highlighted a number of key areas to examine in more detail through
data deep dives and engaging with practitioners on the ground
●

What behavioural insights can we harness to inform the system’s targets? Does any systematic evidence currently
underpin them?

●

How could we implement swift and certain principles in a way that doesn’t turn the system into a target achieving
machine, forgoing professional discretion and quality engagement with both victims and offenders?

Domestic abuse

Restorative justice

Prolific offending

Rehabilitation

In attempting to prioritise
domestic abuse, the aim
across the CJS seems to
have been simply to
respond faster...

It prevents reoffending but
is under-used because it
is perceived to slow the
process down...

Existing research focuses on swift
and certain responses to breaches
and reoffending at the probation
end of the system...

...what is the evidence
behind this? Should we be
using it more and does it
equal slow justice?

...can interventions such as civil
injunctions prevent offending in the
first place? How important is it to
be swift and certain at the early
stages of the CJS rather than post
sentencing?

Swift and certain programmes are
often targeted at prolific offenders,
but research suggests there is a
point at which these principles alone
do not make for effective
rehabilitation.

...but is this impacting
outcomes in the right
way?

How can the principles of swiftness
and certainty be applied in a more
nuanced and less ‘blanket’ way to
account for differing and complex
46
criminogenic needs?

Thank you
Look out for our next report in the autumn
We’re keen to talk. Do get in touch with:
eleanor.covell@crestadvisory.com
callyane.desroches@crestadvisory.com
www.crestadvisory.com
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