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I . Historical Background of Consumer Reporting
A. Pre- federal regulation
B. Enactment of Fair Credit Reporting Act (“FCRA”)
II. Regulation of Reporting
A. The Parties Involved in Consumer Reporting
Users, Furnishers, Agencies and Consumers
B. Duties of Users
C. Duties of Agencies

 What are the policy underpinnings for allowing

corporations to make money off of compiling personal
data about individuals?
1. Necessary to allow businesses to assess risk.
2. Provides incentive to consumers who pay debts that
they will benefit from lower cost of credit

 What are the cons?

Consumers participate involuntarily;
2. As result of federal preemption, common law
remedies- such as defamation- are largely
eliminated.
3. Dispute mechanisms imposed by FCRA – the socalled “request for re-investigation”- may allow
agencies to escape liability for inaccuracies that harm
consumers
1.

 “Starting in the early 20th Century, credit reporting

companies represented cooperative efforts among creditors
in a specific region and were operated solely for the benefit
of its members.”
 “They typically limited their credit-related reporting to
negative or "derogatory information (e.g., delinquencies or
defaults).”
 “For example, a group of retailers in a small town might
have agreed to form a cooperative that kept track of
customers who were considered delinquent by any member
of the group. The individual merchants would then use this
information in managing their own credit relationships
with prospective and current customers.”
 Best example- Merchants’ Credit Bureau.

 “The consumer had an actual “credit file”- a tangible

document housed in office.”
 “Requests or "inquiries" from creditors to see a
particular consumer's information would also be noted
in the report. These inquiries would indicate that a
consumer was requesting credit.”
 No statutory regulation; consumers had to sue for
“credit defamation.”

 “By the start of the 1980s, the content, storage, and

processing of credit reports had changed dramatically.
More accurate information (e.g., names, addresses,
and Social Security numbers) was electronically stored
and accompanied by loan, inquiry, and public record
information (e.g., bankruptcies, judgments, and
liens).”
)
An Overview and History of Credit Reporting, Mark Furletti (June 2002

 Currently there are three large national credit reporting

agencies – Equifax, Experian and Transunion. A fourth
agency, Innovis, has started to take a larger market share.

 Query: how are the various creditors – called

furnishers- able to get the information into a format
that would be able to be put into a standardized
report?
 The trade association for consumer reporting agencies
– the Consumer Data Industry Association (“CDIA”)
developed a standard automated data reporting format
called “Metro 2.”
 Metro 2 uses specific codes for specific credit items
and events.
 E.g., Code “I-9” means a repossession or foreclosure.

Code Description
05 Account transferred to another office.
11 Current account (for installment and mortgage loans, the account should be
current and have a non-zero balance amount).
13 Paid or closed account/zero balance (for installment and mortgage loans, the
account should be paid with a zero balance account).
61 Account paid in full was a voluntary surrender.
62 Account paid in full was a collection account, insurance claim or government claim.
63 Account paid in full was a repossession.
64 Account paid in full was a charge-off.
65 Account paid in full was a foreclosure.
71 Account 30 days past the due date.
78 Account 60 days past the due date. 80 Account 90 days pas the due date.
82 Account120 days past the due date.
83 Account 150 days past the due date.
84 Account 180 days past the due date.
88 Claim filed with government for insured portion of balance on defaulted loan.
89 Deed received in lieu of foreclosure on a defaulted mortgage.
93 Account seriously past due and/or assigned to internal or external collections.
94 Foreclosure/credit grantor sold collateral to settle defaulted mortgage.

Creditors wishing to update credit files can either:
1. Use a “universal data form” (“UDF”) to inform the
credit agencies of changes; or
2. Correct internal records which will be periodically
get transmitted to the agencies.

 e-OSCAR is a web-based, Metro 2 compliant,

automated system that enables Data Furnishers (DFs),
and Credit Reporting Agencies (CRAs) to create and
respond to consumer credit history disputes.
 e-OSCAR also provides for DFs to send "out-of-cycle"
credit history updates to CRAs.

 The system primarily supports Automated Credit Dispute

Verification (ACDV) and Automated Universal Dataform
(AUD) processing as well as a number of related processes
that handle registration, subscriber code management and
reporting.
 ACDVs initiated by a CRA on behalf of a consumer are
routed to the appropriate Data Furnisher based on the CRA
and subscriber code affiliations indicated by the DF. The
ACDV is returned to the initiating CRA with updated
information (if any) relating to the consumer's credit
history. If an account is modified or deleted, carbon copies
are sent to each CRA with whom the DF has a reporting
relationship.

 AUDs are initiated by the DF to process out-of-cycle

credit history updates. The system is used to create the
AUD and route it to the appropriate CRA(s) based on
subscriber codes specified by the DF in the AUD
record.
 The e-OSCAR AUD process is intended to provide the
CRA with a correction to a consumer's file that must be
handled outside of the regular activity reporting cycle
process. e-OSCAR may not be used to add or create a
record on a consumer's file or as substitute for "incycle" reporting to the CRAs

The Fair Credit Reporting Act (“FCRA”) enacted in
1970 to:
1. Regulate use of consumer reports;
2. Require specific notices to consumers of
“adverse action” based on consumer reports
(e.g., denial of credit)
3. Require specific notices from users prior to
request for report (e.g., prospective employers)
4. Regulate inaccurate and obsolete reporting.



The FCRA defines a “consumer report” as:

Any written, oral or other communication of
any information by a consumer reporting agency,
bearing on a consumer’s creditworthiness, credit standing, credit
capacity, or character, general reputation, personal characteristics, or
mode of living
4. which is used or except to use to collect in whole or in part for
purposes of serving a factor and establishing the consumer’s eligibility
for — (A) a credit or insurance to be used primarily for personal,
family, or household purposes; (B) employment purposes; or (C) any
other purpose authorized under this §1681b of this Title. 15 U.S.C.
§1681a(d)
1.
2.
3.

 Based on the definition of a “consumer report,” the Big

Three- Experian, Equifax and Transunion- are not the
only “consumer reporting agencies” (“CRAs”)…
 CRAs include check approval companies, tenant
screening outfits, and a whole host of other
information gathering companies.
 There are over 500 CRAs who are identified by the
CDIA as such.

Lots of stuff constitutes a “consumer report”:
 reports concerning check writing history [Estiverne v.
Saks Fifth Avenue, 9 F.3d 1171 (5th Cir. 1993)],
 tenant background [Scott v. Real Estate Finance
Group, 756 F.Supp. 5 (E.D.N.Y. 1997)],
 insurance underwriting experience, and the like are
within the definition of “consumer report,” and
 employment background reports, 15 USC Section 1681
a(d)(1)(c).

 The FCRA requires specific notices to be provided

consumers upon the occurrence of certain events…

CRAs required to provide consumers with:
1.
Summary of Rights- when consumer receives a
report; details rights of consumer to dispute
information, etc.
2. Reinsertion Notice- when deleted information is
reinserted by CRAs (more on that later)

 Users (e.g., a lender or prospective lender) must

give “adverse action” notice if credit denied or
terms materially changed.
 User (i.e., employer) must notify consumer of its
intent to obtain “investigative report” (report
containing subjective information based on
personal interviews)

 The FCRA is the primary guide for addressing the

inaccurate credit report.
 The CRAs now process in excess of two billion items of
information each second...
 Resulting in lots of messy files…

 “Mismerged files” (e.g., James Jones information





combined with John Jones.)
Identity theft.
Transcription errors (e.g., loss of data from one media
to another).
Illogical files.
Incomplete files.

 CRAs may report adverse information that is more

than seven (7) years old …
 CRAs may report favorable information until the sun
burns out .
 Bankruptcy info. stays for ten (10) years. 

 Many consumers are unhappy about the bad stuff in

their report.
 As an advocate, remember that bad stuff stays if it is
accurate.
 Assisting a consumer in challenging accurate bad stuff
can create criminal and civil liability under the Credit
Repair Organizations Act (“CROA”)

 If inaccurate information is brought to attention of

furnisher (eg creditor), removal may be more
expeditious than using dispute procedures of
FCRA.
 Send all communications by certified mail return
receipt requested (“CMRR”) with retention of
photocopy.
 Remember lawyer letterheads get attention from
most creditors.

 Irrespective of whether the creditor removes the

information, the creditor must report the dispute.

 Assuming the creditor does not remove the inaccuracy,

the consumer must send a “request for reinvestigation” (“RFI”) to the CRAs.
 CRAs must either delete the information or conduct a
“reinvestigation.”

 Send by CMRR.
 Client signs.
 Provide identifier info. for client (social security







number) and report (confirmation number and
date).
Send to creditor as well by CMRR.
Give detail.
Send to all the CRAs.
Keep a copy.

 According to the FTC, the CRA must make a “good

faith attempt to determine accuracy of report.”
 No standards in the FCRA.
 At minimum, CRA must check with both the original
source of information and other reliable sources of
information.

 Within five (5) business days of receipt of the RFI, the

CRA must notify the furnisher of the dispute.

 Furnisher must conduct its own reinvestigation of

accuracy and completeness of information.
 Results must be given to CRA within time period for
the CRA to complete the reinvestigation, i.e., thirty
(30) days.

 Within five (5) days of completion of re-investigation.
 Must be in writing.
 If no verification, info. must be deleted.

 If CRA does not remove item, consumer may insert

statement of dispute (limited to 100 words) in file.

 If info. deleted, consumer may request that CRAs

notify specified past recipients of report.
 Important and overlooked right.


1.
2.


FCRA provides for causes of action for:
Willful noncompliance (actual + statutory up to $1k
+ punitive + attorney fees)~ 15 USC 1681n)
Negligent noncompliance (actual + attorney fees)~
15 USC 1681o
Two year statute of limitations.

 First preemption~ state law claims

[N]o consumer may bring any action or proceeding in the
nature of defamation, invasion of privacy, or negligence with
respect to the reporting of information against any consumer
reporting agency, any user of information, or any person who
furnishes information to a consumer reporting agency, based on
information disclosed pursuant to section 1681 g, 1681 h, or 1681 m
of this title, no consumer may bring any action or proceeding in
the nature of defamation, invasion of privacy, or negligence with
respect to the reporting of information against any consumer
reporting agency, any user of information, or any person who
furnishes information to a consumer reporting agency, based on
information disclosed pursuant except as to false information
furnished with malice or willful intent to injure such consumer.

 The FCRA's second preemption provision relates

specifically to “furnishers of information” :
“No requirement or prohibition may be imposed under
the laws of any State with respect to any subject matter
regulated under Section 1681 s-2 of this title, relating to
the responsibilities of any persons who furnish
information to consumer reporting agencies.
15 USC Section 1681 t (b)(1)(F)
 what is 15 USC Section 1681 s -2 about?
 Duty of furnishers of information to provide
accurate information.]

 QUERY: what does this mean?
 That a furnisher can breach its duties to provide

accurate information to the CRAs without regard to
liability.
 Why would Congress allow furnishers- creditors, debt
collectors, loan servicers and the like- a “free pass”?

 “It can be inferred from the structure of the statute that Congress

did not want furnishers of credit information exposed to suit by
any and every consumer dissatisfied with the credit information
furnished. Hence, Congress limited the enforcement of the
duties imposed by it can be inferred from the structure of the
statute that Congress did not want furnishers of credit
information exposed to suit by any and every consumer
dissatisfied with the credit information furnished. Hence,
Congress limited the enforcement of the duties imposed by
Section 1681 s-2 (a) to governmental bodies. But Congress did
provide a filtering mechanism in Section 1681 s-2 (b) by
making the disputatious consumer notify a CRA and setting up
the CRA to receive notice of the investigation by the furnisher.”
Nelson v. Chase Manhattan Mortgage, 282 F 3rd
1057 (9th Cir. 20o2)

 If the use is not within the permissible uses, the user

violates the FCRA and is liable for statutory & actual
damages + attorney fees…

 Use in alimony, child support or paternity







proceedings (despite the fact the FCRA requires
the CRAs to report child support delinquencies).
Use in tax collection proceedings.
Use in civil or criminal proceedings.
Use by investigators and insurance adjusters.
Use by the “morbidly curious” (e.g., spouse,
relative, neighbor…)

 The FCRA was enacted in part to protect confidential

personal information accumulated by the CRAs. As a
result, consumer reports can be acquired by a user for
only defined purposes under the FCRA or with the
express consent of the consumer.

As a general rule, a consumer report may be
obtained under the following circumstances:
1. in response to a court order or federal grand jury
subpoena
2. in response to the instructions of the consumer
3. to the person which the CRA has reason to believe
intends to use the information in connection
with a credit transaction

4. to a person which the CRA has reason to believe intends to
use the information for employment purposes
5. to a person which the CRA has reason to believe intends to
use the information in connection with the underwriting
of insurance involving the consumer
6. to a person which the CRA has reason to believe intends to
use the information in connection with the determination
of the eligibility of the consumer for a license for other
governmental benefit
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